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Mpegucnosue

BHuMaHuto uutaTenen npegnaraetca yy4ebHuk no kypcy "CemeliHoe npaBo". B paHHon pabote
paccmaTpuBalOTCA BOMPOCbI CEMENHOro MpaBa, W3yYeHWEe KOTOPbIX NPeAyCMOTPEHO Y4eOHbIMM MNnaHamu
IOPUONYECKMX BbICLUNX YYEOHbLIX 3aBEOEHUIA.

Hactoswun y4yebHNK 3HaKOMUT YnTaTenem C OCHOBHbIMU MOJIOXKEHUSIMU CEMEWHOro fnpaea, C MCTOpMEn
pPa3BUTUSI OCHOBHbIX MHCTUTYTOB CEMENHOro npaea, ¢ 4OPEBONOLMOHHBIM, COBETCKMM U 3apybekHbIM ceMenHbIM
3aKoHOOATENbLCTBOM, @ TaKKe C COBPEMEHHBLIMUN TEHAEHLMAMN Pa3BUTUS POCCUICKOrO CEMENHOro npaega.

B kHUre npoaHanuavpoBaHbl BCe OCHOBHblE BOMPOCHI Kypca: NpeaMeT U MeTO4 CEMENHOro npasa, €ero
WUCTOYHWMKN W MNPUHUMUMBLI, MHCTUTYT ©Opaka, NWYHble W UMYLLECTBEHHblE OTHOLUEHMS MeXay Ccynpyramu,
0COOEHHOCTM POAMUTENbLCKMX MPABOOTHOLLEHUIW, anMMeHTHble obsa3aTenbcTBa, (opMbl YCTpoOWCTBa AETEWN,
ocTaBlMxca 6e3 noneveHus poguTenen, oCOGEHHOCTU CEMEMHbIX OTHOLIEHUA C y4YaCcTMEM MWHOCTPAHHOro
anemMeHTa.

Cpenm Hanbonee BaxHbIX MpakTUYeckux NpobreM CemMelHoro npasa, paccMaTpuBaeMbiX B YyyYebHuKe,
HanMbOonbLUYIO aKTyanbHOCTb NPUOBPENM BOMPOChI, BO3HMKAOLIME MPU PACCMOTPEHUN CEMENHbBIX CMOPOB B cyaax,
B YACTHOCTU CMOPOB O pasfene UMyLLECTBA, O pacTopXXeHun Bpaka, 0 B3bICKaHUN anMMeHTOB, 00 YCbIHOBIEHUN.
Mpn paccMoTpeHnn npakTn4eckux npobreMm mcnosnb3oBaHbl cydebHble gena mu3 npaktuku BepxoBHoro Cyaa
Poccuiickon depepaumm, obracTHbIX, KpaeBbix U Apyrux cynos obuuen opucamkumm Poccninickon degepaumm.

OCHOBOW M3y4YeHNs1 TEOpEeTUYECKMX NPOBNemM OEeNCTBYIOWErO 3akoHogaTenbcTBa crtan CemenHbli Kogeke
Poccuiickon ®enepaumm, oTaenbHbleE HOPMbl KOTOPOTO B COOTHOLIEHUN C OPYIMMUM HOPMAaTUBHbLIMW MPaBOBLIMM
akTaMu U MexayHapogHbIMy goroBopammu Poccuiickon ®egepauum aHanusvMpyroTcs B HacTOsILLEM y4ebHuke
NPUMEHUTENBHO K TEMaM y4ebHOI Nnporpammbl No cemeiHoMy npasy. MogpoOHbBIN MPaKTUYECKUIA aHanu3 HOpM
paHHoro Kopgekca npegctaBneH B kHure "locTaTenHbii koMMeHTapuin k CemeliHoOMy kopekcy Poccuickonm
depepaummn, PepepanbHomy 3akoHy "OO6 oneke m noneumtenbctee" u PepepanbHoMmy 3akoHy "OO6 akTax
rpaXkgaHCKoro coctoaHmsa" Noa peaakumen apTopa aToro npegucnosus, Bbiweawen B 2012 r. B usgatenscrae
"Craryt".

Ocob6oe BHUMaHWe B y4eOHMKE yOenseTcs OOroBOPHbIM MHCTUTYTaM CEMEWHOro npasa, PerynmpyembiM
HOPMaMu He TOMbKO CEMEWHOro, HO M rpaKAaHCKOro 3aKoHoAaTemnbCTBa, a WMMEHHO OpadHoMy [JOrosopy,
anMMeHTHOMY cornaweHmio 1 gp. [logpobHo npoaHanuanpoBaH PepepanbHbli 3akoH "O6 oneke u
nonevynTenbcTee" N akTbl, MPUHATbLIE HA €ro OCHOBE.

B paboTe ucnonb3oBaHbl COBpeMeHHOe 3akoHogaTenbcTBo Poccuiickon ®egepauun n 3apybexHbix CTpaH,
cyaebHas npakTuka, MexxayHapoaHble AOroBOpbl, a Takke AOPEBOMOLMOHHAN nuTepaTtypa.

Y4eOHUK NpeaHasHayveH Ans CTyaeHToB, 00yYatoWwmMXCcs B BbICLUMX HOPUONYECKNX YYEOHbIX 3aBedeHMsaX Mo
crneumanbHocTn "lMNpaBoBeaeHue", AnNa acnMpaHToB, NpenofasaTenemn pPUaNYeCKnX By3o0B.

M.B.KpawweHnHH1KkoB



Oekabpb 2015 T.
BesegeHue

CewmeliHoe npaBo npefcTaBnsieT COOOW COBOKYMHOCTb MPaBOBbIX HOPM, PErynupylowmux cemeriHble
oTHoweHus. CyLLEeCTBYIOT pasnnyHble TOYKU 3PEHNS Ha IOPUANYECKYIO NPpUpOodYy CEMENHOro npaBa, B YacCTHOCTM
npu paccMOTPEeHUM BoMpoca O TOM, SBASETCH JfiM CeMelHoe MpaBO CaMOCTOATESNbHOW OTpacribio  UIn
nofoTpacnblo rpaxaaHckoro npaea. [aHHeln Bonpoc B Poccuu ctan npegmeToMm obcyxaeHuss B koHue 30-x IT.
NpOoLUSoro Beka, MccreaoBaTeny Nnepuognyeck Bo3BpaLlaoTcs K ANCKYCCUM Mo 3ToMy noBoay.

Kak onpegensin A.N. 3aropoBckuii, ceMbs €CTb rpynna nuu, CBA3aHHbIX OpakomM MM POACTBOM, XXMBYLLMX
COBMECTHO ApPYr C Apyrom <1>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemernHoro npaBa" BKMIOYEH B MHAOPMAaLMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeniHoe v xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: 3aroposckuin A.W. Kypc cemeliHoro npaea (no usg.: Ogecca, 1909). M.: 3epuano, 2003. C. 1.

lMpaBoBoOEe perynmpoBaHne CeEMENHbIX OTHOLLEHNA NMENO 3HAYUTESNbHLIN NEPUOA NCTOPUYECKOTO PasBUTUSA
- OT NepBOOLITHOW, NaTpuapxanbHOW ceMbi O COBPEMEHHON MOHOraMHOW, OT 0bbl4aeB A0 KOAUULIMPOBAHHbIX
aKToB, perynmpyoLmx cCeMenHble OTHOLLEHUS.

B 6onblWMHCTBE rocyfapCcTB CEMENHbIE OTHOLLEHUS PETYNMPYIOTCA FPaXK4aHCKMM 3aKOHOAATeNbCTBOM, a
Takke cneumanbHbIMU 3aKOHaMu, 3a4acTyl0 pPa3pO3HEHHbIMW, MO Bompocam Opaka, NpaBoOBOrO MOMOXEHUS
XEHLMH, aeTen n onekn. Tak, B CTpaHax KOHTWHEHTanbHOMW CUCTEMbl MpaBa WCTOYHWKAMW MPaBOBOro
perynmpoBaHusi CEMENHbIX OTHOLLEHWI ABNAOTCA OTAENbHble pa3genbl [paxagaHCKUMX KOOEKCOB, Hanpumep, B
epmanun, Mpeuun, Utanuum, Ncnanun, Bo ®paHuun, B LLiBenuapumn, a Takke B bpasunum, oHgypace v gp. B
psiAe CTpaH OeNCTBYIOT CrneLumnarnbHble 3akoHbl 0 6pake, 06 MMyLLIEeCTBE Cynpyros, O NPaBOBOM MOSIOXKEHUN AETEN,
06 ycbiHoBNeHun (BenvkobpuTanus, BeHrpus, Oanus, M3paune, MicnaHausa, Kanaga, Monbwa, Xopsatus, Yexus
n ap.). Horga Hapsigy ¢ MpaxaaHCKum KO4EKCOM AeWCTBYIOT cneuuanbHble 3aKoHbl, Perynvpylolme cemenHble
oTHoweHus (AcTpus, ErmneT u ap.). KogndpuumpoBaHHble akTbl N0 CEMENHOMY MpaBy XapakTepHbl B MEHbLUEN
CTeneHn n AencTBYIOT B OCHOBHOM B BbiBLunX pecnybnunkax CCCP (AsepbangxaH, benapycek, KasaxctaH v gp.),
a Tawke B AnbaHum, Amxupe, Bonrapuu, Bo BbeTHame, B IBuHee, MemeHe, Ka6o-Bepaoe u gp. B psapge
MYCYJIbMaHCKNX CTpaH CeMeWHbIE OTHOLLEHWS TPaAMLNOHHO PerynmpyoTcs HopMamu obbIYHOro npasa.

CemeliHble OTHOLUEHUS, CXOAHblE C FPaXKOAaHCKO-MPaBOBbIMM OTHOLUEHUAMW, BMECTE C TEM WUMEKT MU
CYLLLECTBEHHbIE OTNNYUSA, OOYCMNOBMNEHHbIE UX MMYHOCTHBLIM arieMeHToOM. OTMeYas pasnmuma Mexgy CeMenHbIMM
N rpaxgaHckummn npaBooTHoweHuamn, A.U. 3aropoBckun nwucan: "PerynupoBaHve npaBOM  OTHOLUEHWIA
CeMeNHbIX ropa3go TpyaHee, YeM OTHOLIEHWA MMyLLEeCTBEHHbIX. Coaep)KaHWe MMYLLECTBEHHbIX OTHOLLEHUN
cBOOOAHO: B Npefenax, ykazaHHbIX 3aKOHOM, OHU OBObLIKHOBEHHO NpeaoCcTaBNeHbl NMMYHON BONE U YCMOTPEHUIO, OT
TOr0 MMYLLECTBEHHbIE MpaBa KpalHe pas3HoobpasHbl. CoaepkaHWe OTHOLUEHUA CEMENHbIX B OOMbLUMHCTBE
Crny4YaeB [aHO CaMol NpMpOSOWN, BENEHMSA KOTOPOW NPaBO TOMBKO OCBELLaET 1 NPUHOPABIMBAET K NOTPEOHOCTAM
obwexnTnsa. Bo3HMKHOBEHME W NpekpalleHne WMYLLECTBEHHbIX OTHOLUEHUA CBOOOAHO, BO3HWKHOBEHWE
OTHOLLIEHUI CEMENHbIX - MHOoraa cBoboAHO (Opak), MHorga HeT (Cow3 poauTenen M Aeten), a npekpalieHune
NOCTaBMEeHO BHE YCMOTPEHUSA YAaCTHON BOMW; MMYLLECTBEHHbIE MpaBa OTYY)XZAeMbl U NMEPEHOCUMbI Ha APYIUX;
CeMelHble He OTYYXKOaeMbl U CBA3aHbl C U3BECTHbLIM MNLIOM; OT UMYLLECTBEHHbIX OTHOLUEHUA MOXHO OTKa3aTbCH,
B chepe CceMenHbIX OTHOLLUEHUI OTPEeYEHNE HEMBICITUMO; UMYLLIECTBEHHbIE OTHOLLUEHMSI OOCTYMHbI ANS BCSAKOro
cybbekta npaBa, CeMelHble BO3MOXHbl TOMbKO AN (PU3NYECKMX JIUL; WMYLLECTBEHHbIE OTHOLUEHUS
OObIKHOBEHHO BPEMEHHbI, CEMEWHbIE HE OrpaHNYeHbl BO BPEMEHU... HOpMbI ceMenHoro npaea 3akno4yatoT B cebe
B 3HAYUTENbHOW CTEMNeHW 3neMeHT NyOnu4yHbIA, Torga Kak HOpPMbl MpaBa MMYLLECTBEHHOro 3arnevaTfieHbl
XapakTepom npmBaTHbIM" <1>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrM A.M. 3aroposckoro "Kypc cemenHoro npasa" BKMIOYEH B MHAOPMALMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeniHoe v xunuHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Baroposckuin A.M. Ykas. cou. C. 3.



MHTepec k npobnemam cemenHoro npaea 3a nocrnegHue rogbl He ocnabeBaeT, a ckopee, HaobopoT, C
KaxgblM rogoM npuobpeTaeT BCe HOBOE M HOBOE 3By4YaHue. OTO OOYCNOBMEHO Kak COBEPLUEHCTBOBAHWEM
CUCTEMbI POCCUNCKOrO CEMENHOro 3aKoHOAAaTENbCTBA, TaK U NOBLILEHHLIM BHUMaHWEM FOCy4apcTBa K Bonpocam
CeMbMu, MaTepUHCTBA M AETCTBA B MOCfedHee Bpemsi, 4YTO MpedonpeneneHo HeobxoouMOCTbHO  peLLeHUus
aemorpadgunyecknx 1 UHbIX coumarnbHbIX MPOGemM CTpaHbl.

M3yueHne cemetHOro npaea Kak Hayku OCHOBbIBAeTCS Ha COBPEMEHHOM, JOPEBOSMOLMOHHOM POCCUICKOM,
COBETCKOM CEMEWHOM 3aKOHOAATENbCTBE, CEMEVHOM 3aKOHOAATENbCTBE 3apybexHbIX CTpaH, a Takke Ha
MEeXOYHapOAHbIX [A0roBopax, MpaKTUKe CydoB OOLIel HpUCOUKLUUKN, LOOPEBOSIIOLUMOHHON M  COBPEMEHHON
POCCUIACKON NnUTepaType No cemenHomy npasy, 0606LLeHHon B § 5 . 1 HacToswero y4ebHuka.

Basncom Onsi u3ydeHusi COBpPeMEHHbIX Mpobrnem cemenHoro npaea Poccunckon degepaumm  CRyxut
CemenHbii kogekc Poccuiickon @epepaumm (ganee - CemenHoii kogekc, CK P®, CK), sctynuBwuii B cuny 1
mapTa 1996 r. B cooTBeTCTBUM C AaHHBIM KOAEKCOM ceMenHoe 3aKkoHOoAaTeNnbCTBO perynupyer:

BO-MEpPBbIX, YCTAHOBIEHNE NOPsiAKa U YCIOBUIA BCTYNNEHNSA B Opak;

BO-BTOPbIX, JIMYHbIE U UMYLLECTBEHHbIE OTHOLUEHMS, BO3HMKAKLINE B CEMbE MeEXAY YNeHaMyn CeMbMU:
cynpyramu, poautensamm n 4eTbMu, B TOM YMCIE MeXOY YCbIHOBUTENSAMU W YCbIHOBMEHHbIMUW, @ B Cly4dasix U
npegenax, NpeayCcMOTPEHHbIX CEMENHBIM 3aKOHOAATENbCTBOM, - MEXAy OPYrMMW POACTBEHHUKAMU U UHBIMU
nuuamu;

B-TpeTbMX, (POPMbI U NOPSIAOK YCTPOMCTBA B CEMbIO AeTElN, OCTaBLUMXCA 6e3 nonevyeHus poantenen;

B-4YETBEPTbIX, 0COOEHHOCTN CEMENHBLIX OTHOLLUEHUI C y4aCTUEM MHOCTPAHHOTO 3fIEMEHTA.

CemeliHoe 3akoHOAaTenbCTBO B cooTBeTCTBUMM C KoHctutyumen Poccuiickon Pepepaumm (ganee -
KoHcTuTtyums P®) HaxoguTcst B COBMECTHOM BefeHun Poccun n ee cyobekToB (n. "k" u. 1 cT. 72). Kak crneayet n3
Y. 2 cT. 72 OCHOBHOro 3akoHa, No CeMENHOMY 3aKOHOA4ATENbCTBY AOIMKHbI M3f4aBaThCs oeaeparnbHble 3aKOHbl U
NpUHMMaeMble B COOTBETCTBMM C HAMU 3aKOHbI U MHblIE HOPMAaTMBHbIE MPaBOBblE aKTbl CyOGbekToB Poccuinckom
depnepaumm. MNpn aToM cornacHo Y. 5 ¢T. 76 KoHcTuTyumm PO 3aKOHbI U UHbIE HOPMAaTMBHbIE MPAaBOBbLIE aKThI
cybbektoB Pepepaumm He MOryT NpOTUBOPEYUTb dhedepanbHbiM 3akoHam. B cnyyae Takoro npoTtvBopeuuns
NpuopuUTET UMEIT dpedeparnbHble 3aKOHbI.

B cBA3M C WM3NOXEHHbIM B Y4Y4eOHWKE NPU PaCCMOTPEHMM OTOENbHbIX BOMPOCOB  MCMOSIb30BAHO
3akoHodaTenbcTBO cybbekToB Pepepaumm, B YacTHocTM . MockBbl, a Takke MockoBckor o6nacTu.

B HacTosweM yyebHMKE MOXHO O3HAKOMUTLCA C Haubomnee yYCTOSABLUMMUCA B3rnggamMmu OTe4YeCTBEHHOM
OOKTPUHbI, @ TaKkKe C HEKOTOPbIMWU CMOPHbLIMY BONPOCaMU, paCCMOTPEHNE KOTOPbIX OCHOBbLIBAETCH Ha pasnnyHbIX
TOYKaX 3PEHUS YYEHbIX N MPaKTUKOB, AAOLLUX BO3MOXHOCTb YnTaTENO BblpaboTaTb COOCTBEHHYIO MO3ULMIO MpU
peLLeHnn oTaeNbHbIX NPobreM cemMenHoro npaea.

Masa 1. NOHATUE CEMEWHOIO NMPABA. NPUHLMIMNbI CEMEMHOIO NPABA

§ 1. MNoHsTHe 1 NnpeameT ceMenHoro npaea U ceMenHoro
3aKkoHofaTenbLCcTBa

CnoBocoyeTaHne (TepMyH) "cemenHoe npaBo" wucnonb3yeTca Ansg o0603HavYeHWst pasnMyHOro popja
MOHATUN.

Bo-nepBbix, 0 cCeMeNHOM npaBe roBOPAT Kak O COBOKYMHOCTU (CUCTEME) HOPM, PErynupylowmnx cemenHble
OTHOLLUEHUS.

Bo-BTOpbIX, MHOrAa CeMeWHbIM MpPaBOM Ha3biBalOT COBOKYMHOCTb (CMCTEMY) HOPMATMBHBLIX aKTOB,
cofepKaLlmx ceMenHo-NpaBoOBbIE HOPMEI, T.€. CEMENHOE 3aKOHOAATENbCTBO.

B-TpeTbux, cemerHbIM NPaBOM MMEHYIOT COBOKYMHOCTb (CUCTEMY) 3HAHWUIA O CEMENHO-NPaBOBbLIX SIBNEHMSX,
T.€. HayKy (CemMenHoe NpaBo Kak Hayka).

W HakoHeL, B-4eTBepTLIX, B y4ebHbIX 3aBedeHunsax npenogaetcs y4ebHas gucumnnuHa "CemenHoe npaso”.

MpegmeToMm cemelHOro npaBa SIBMSAETCS COBOKYNMHOCTb (CMCTEMA) OTHOLUEHUMW, perynmpyembiX
COOTBETCTBYHLLEN OTpacsibio NpaBa (CeMeMHbIX OTHOoWeHun). [OHATHO, YTO XapakTepucTuka Takoro poaa
coumanbHbIX CBA3EW BPSA M BO3MOXHa 6e3 onpeaeneHnst KNo4eBoro NoHATMSA 0 TOM, 4YTO ecTb ceMbd. Okono
100 net Ha3ag B.W. CuHanckun ykasbiBan: "K coxaneHuto, B Halem npaBe MOHATUE CEMbU JIULLEHO BCSKON
onpegeneHHocTn n sicHoctn" <1>. C Tex nop B 3TOM BOMPOCE Masno 4YTo U3MeHunocb. [lo-npexHemy HeT
neranbHOroO ONpedeneHnss cembuM (da W HYXHO N OHO?). B pasnuyHbix oOTpacnsax 3akoHogaTenbcTBa
(rpaXxgaHCKOM, XUNULWHOM, TPYAOBOM U T.O.) B MOHHATME CEeMbM BKNagblBaeTCs pasHoe codepxaHue. Kak u
npexae, NpoaosKakTCs CNopbl U B IOPUANYECKON Hayke <2>.

<1> CuHawckunn B.N. Pycckoe rpaxagaHckoe npaso. M.: CtatyT, 2002. C. 483.
<2> 0630p MHeHuI cMm.: MNMuenunHuesa J1.M. CemenHoe npaBo Poccun: YuebHuk ang Bysos. M., 1999. C. 2 -



Kak npefncraBnseTcs, C TOYKM 3PEHUS HPUANYECKON MOHATUE "ceMbA"™ HE UMEET N HE MOXET WUMETb
4eTKOro 1 Hesblbnemoro cogepxaHus. iHoe geno - onpegenexHve Kpyra YneHoB ceMbU. 3akoH, "oTTankmeasicb”
OT OObIAEHHOr0 MOHUMAaHUA CeMbW, Mpecreays onpederieHHble Lenu, ykasbiBaeT, KOro crnegyetr OTHOCUTb K
4YUCIy YNeHoB cembu. [1pu 3TOM HeENb3sA OTpULATL HaNMYUA N3PSALHON OONK CybbekTuBM3MA.

KoHe4Ho, Npy COTBOPEHUN 3aKOHA HET U HE MOXET ObITb HUYEM HE OrpaHU4eHHOro npoussona (NoTomy u
ckasaHo, YTO 3aKOH "oTTankneaeTcs" OT 00OblAEHHOrO NOHMMaHUs ceMbi). HO MeHsIeTCA Halle npeacTaBrieHne o
CeEMbE, MEHSIETCS U 3aKOH. [1py 3TOM HENb3H He y4uTbIBaTb U YCMOTPEHUE 3aKoHoAaTenNs.

Mo mHeHuto .. LLlepieHeBnya, ceMbsl NpeAcTaBnsieT cO00M COK3 ML, CBSA3aHHbIX GpakoM, 1 NnL, OT HUX
nponcxogawmx <1>. B cT. 2 CemenHoro kogekca PO Kk uneHam cemMbu OTHECEHbI Cyrnpyru, poguTenu n getm
(YCbIHOBMTENM M YCbIHOBIEHHbIE). OOQHOBPEMEHHO yKa3blBAETCH, YTO CEMENHOE 3aKOHOAATENbCTBO B CryYasx M
npegenax, npeayCMOTPEHHbIX 3aKOHOOATENbCTBOM, perynMpyeT Takke OTHOLWEHUMS Mexay  Apyrumu
pPOACTBEHHMKAMM U UHBIMW NULLAMM U, KPOME TOro, onpeaensiet (oopMbl U NOPSAOK YCTPOUCTBA B CEMbIO AeTen,
ocTaBLUMxcsa 6e3 nonevyeHns poanTenen.

<1> Cm.: WepieHeny IN.®. YyebHUK pycckoro rpaxaaHckoro npaea (no m3g. 1907 r.). M., 1995. C. 406.

MoHsATME ceMbM OCO3HaAETCS CKOpPee MHCTUHKTUBHO. 3aKOH, C OHOWM CTOPOHbI, OTPaXKaeT 3TO MOHATME, a C
OPpYron - perynupyeTt OTAeSNbHblE Y4YacTKU coUManbHbIX CBS3EW, MPUMbIKAIOWMX K COOCTBEHHO CEMEWNHbLIM
OTHOLLEHMSIM, @ UHOTAa B pearibHOM XU3HW aBRsowmnxcs umn. byayyn yperynmpoBaHHbIMU HOpMaMy CEMENHOro
npaea, Bce 3T coumarbHble CBA3W YCNOBHO UMEHYIOTCH CEMEWHBIMU OTHOLLEHUSIMMU.

Cembsi ecTb siBreHMe coumanbHoe <1>. "Cembsi, MO MHEHMIO COBETCKMX Y4YEHbIX, NpeacTaBnsieT cobon
CINOXHbIV KOMNIEeKe eCTeCTBeHHO—6I/IOJ'IOFI/N€CKI/IX, NCUXOoINorn4yecknx, AyxXoBHbIX, MaTepualbHbIX cBda3en. D,aneKo
He BO BCEX CBOWX 3fIeMEHTaxX OHW MPUEMITIOT NPaBOBOE PerynMpoBaHue” <2>,

<1> Ecnu Beputb [.®. LlepieHeBnyy, cembsl - "OCHOBHasi s4yenka rocygapCTBEHHOro opraHusma"
(LWepweHeBuy I.®. Ykas. cou. C. 407). o I'.B. lNnexaHoBy cembsi NpeacTaBnseT cobOoN eCTECTBEHHYHO SYelKy
obuwectsa (cMm.: NnexaHos I'.B. K Bonpocy o pa3sntnm MOHUCTUYECKOTO B3rnsga Ha nctoputo. M., 1949. C. 146).

<2> CoBeTckoe cemeriHoe npaBo: YuebHuk / MNog pea. B.A. PaceHuesa. M., 1982. C. 5 (aBTop rnasebl - B.®.
Akoenes).

Moatomy, gymaeTcs, crieqyeT npu3HaTb, YTO 3aKOH, He OaBas ONpefeneHus CemMbM, He CTPeMsCb
yperynvpoBaTb "BCe M BcsA", Kacawlleecs cembu, onpeaensieT npaBa U 0653aHHOCTU YNEHOB CceMbM (U
HEKOTOPbIX UHbIX NnL). Ha 6onbluee NpaBo He CNOCOBHO.

OueHb BaXXHO, YTO OTHOLLUEHUA, perynupyemMbie ceMelHbIM NPaBoM, BO3HUKAalOT Ha OCHOBe Opaka,
poacTBa, yCLIHOBIIEHUSA, ONEKN U NonevynTenbCTBa, NPUHATUA AeTel Ha BoCnuTaHue.

OTHoOLLEHMS, BXOOsALWME B MpegMeT CEMEWHOro npaBa, XapakTepus3ylTcs TEM, YTO MX cybGbekTamm
ABNATCA nuua  ¢dusndeckne. Bmecte C TeM ceMelriHOe 3aKOHOAATENbCTBO COAEPXKUT pPsifi HOPM,
"agpecoBaHHbIX" MHBbIM NuaM (HanpyuMmep, opraHam Oneku 1 NonevynTenscTea).

CewmeliHble OTHOLLEHUS ABNSATCA ANAWMUMMUCA U, KaK NPaBUIio, HOCAT FINYHbIN XapakTep.

CemeliHoe npaBoO Perynvpyet HEMMYLLEeCTBEHHbIE U WMYLLECTBEHHble OTHOLUEHWS, CKraablBatoLmecs
MeXay YrleHaMn CEMbM U - B NPEOYCMOTPEHHbIX 3aKOHOM Criyyasix - Mexay UHbIMU NLaMu.

HenmywecTBeHHbIe OTHOLLEHUS, PerynmpyemMble CeMerHbIM NMpaBoM, HeoaHOpodHbl. B nepsylo ovepeab
cnegyeT BbIOENUTbL FIMYHbIE  HEUMYLLeCTBeHHble OTHOWeHMs. Hanpumep, B COOTBETCTBUM C MPaBUIIOM,
cogepxawmmesa B cT. 32 CK P, cynpyrm no cBoemMy XenaHuio BblGMpaloT npu 3akntodeHnn BGpaka damunuio
OLHOTO U3 HNX B KayecTBe 00LLen dhamunmm, NMbo KaXKabIn U3 CyrnpyroB CoOXpaHsieT CBOK AobpayHyo damunmio,
nnbo, ecnu MHoe He npeaycMOTPEHO 3akoHamu cybbekToB Poccuickon degepaumn, npucoeavHseT K CBOEKn
damunum damunuio gpyroro cynpyra. MNpuHATO cuuTatb, YTO JIMYHbIE HEUMYLLECTBEHHblE OTHOLUEHUSI B
CPaBHEHUN C WMMYLLECTBEHHBbIMYA OTHOLUEHUSIMU WMEIKOT MPUOPUTETHBLIA XapakTep, Tak KaK MMYLLEeCTBEHHbIE
OTHOLLUEHMS BCcerga cBaA3aHbl C HAMMU U BbITEKAKT U3 HUX <1>.

<1> CM. 00 atom: MNMuenuHuesa J1.M. Ykas. cou. C. 8. [poTUBOMONMOXHON TOYKM 3PEHUS NPUOEPXKUBaAETCS
H.O. Eropos (cm.: MpaxgaHckoe npaBo: YyebHuk. B 3 1. T. 3. 4-e u3g., nepepab. n gon. / Moag pea. Al
Cepreesa, 0.K. Tonctoro. M.: MNpocnekT, 2004. C. 296 n cn.).

Kak npepcraBnsieTcs, ceMerHoOe NpaBoO perynupyet u TakMe HEWMYLLECTBEHHbIE OTHOLLEHUS, Kak
OpraH13auMoHHbIe, T.€. HafnpaBlieHHbIe Ha ynopsigoveHne (HopManmnsaumo) UHbIX OBLLECTBEHHBIX OTHOLLEHUN,
OEeNCTBUI NX Y4aCTHUKOB <2>. K X 4ncny, B HaCTHOCTU, OTHOCATCHA MHOrMe OTHOLUEHWSsl, CKrnagblBatolnecs no
nosofdy 3aknoyeHns 6paka (cm., Hanpumep, cT. 10, 15 CK), B npouecce BbiiBNEHUS 1 y4eTa AeTeln, OCTaBLUMXCS



6e3 noneyeHus poamtenen (cT. 122 CK), n ap.

<2> Cwm.: KpacaBunkos O.A. [paxpaHCKue opraHv3alMoHHO-NpaBoBble OTHoLWeHMs // Kateropuu Hayku
rpaxkgaHckoro npaea: N3bpaHHble Tpyabl. B 2 1. T. 1. M.: CtaTyT, 2005. C. 45.

Haunbonee BaxHble NOMNOXEHNS O PErynMpoBaHNY UMYLLLECTBEHHbIX OTHOLLEHUI (B TOM YMCe BXOOSALMX
B NpeaMeT CeMenHoro npasa) cocpefoToyeHbl B [paxaaHckom kopekce Poccuiickon depepaumu (oanee -
paxpgaHckui kogeke, K PO, TK). OHu nmonyunnu pas3suTue B ceMeWHOM 3akoHogatenbcrBe. Tak, B CK P®
copepxutcs psag HopM 06 nmyecTtee cynpyroB (cT. 33 - 44), 06 OTBETCTBEHHOCTU CynpyroB no obsizatenscTBamM
(cT. 45, 46), 06 nmyLlecTBeHHbIX NpaBax pedeHka (cT. 60), 06 annmeHTHbIX 06si3aTenbcTBax (cT. 80 - 120).

Xapaktepunsysi MeToa ceMeMHOro npasa, T.€. Cnocob BO34eNCTBMSA CEMENHOro nNpaea Ha perynvpyemble
UM 0bLLEeCTBEHHbIE OTHOLLEHMS, Npexae BCcero HeobxoamMmo 0bpaTuTb BHUMaHWe Ha npeobnagaHue B CeMerHOM
npaBe MMMepaTUBHbLIX HOPM, NpaBui, NpeanucbiBaloWwnX onpedeneHHbli BapuaHT nosedeHus. KoHeuHo,
BO3roXeHne 0053aHHOCTM Ha KOro-mmbo M3 y4aCTHMKOB CEMEWHbIX OTHOLUEHUM O3HavyaeT OfHOBPEMEHHOEe
HaJeneHue NpaBoM OPYroro (ApyrMx) yyacTHMKa, TOMHO TaK XXe Kak npegocTaBrieHne cyObeKTMBHOro npasa
HensbeXxHo npegnonaraeT HeCeHNe KeM-NMBOo KOPPECNOHAMPYIOLLIEN C 3TUM npaBom obsa3aHHocTu. (MHaue byget
"ronoe" npaBo.) Ho B cemMenHOM MpaBe BO BCEX ITUX Cryyasx CyObeKTbl nuleHbl BO3MOXHOCTM BblIGUpaThb
BapuaHTbl NOBeOEeHUs - HeT OUCMNO3UTUBHOCTM. Tak, CEMeWHOe 3aKOHOAATEeNbCTBO WCXOAUT M3 NpuHLMNa
[OOPOBOMBLHOCTN OpayHOro coto3a Myx4UuHbl W xeHwwmHbl (M. 3 ct. 1 CK). OgHako ycrnosus M nopsigok
3aknoyeHns bpaka onpefeneHbl nMmnepatMBHbiMU HopMamu (cT. 10 - 15 CK). Bpak moxeT ObiTb npekpalleH
nyTeM ero pacTopXXeHus, T.e. Mo Bone O4HOro unm obomx cynpyroB. Ho n 3gecb ycMOTpeHue B psife criyyaeB
OorpaHu4MBaeTCs UMnepaTMBHbIMU yYKkadaHuamn. Tak, My He nmeeT npaBa 6e3 cornacus xeHbl Bo30yxaaTtb Aeno
0 pacTopxeHun Gpaka Bo Bpems 6epeMeHHOCTH KeHbl U B TedeHue roga nocrne poxgerHunst pebenka (ct. 17 CK).
PacTtopxxeHne 6paka B cynebHoM nopsgke npovsBOAMTCS, ecnv CydoM YCTaHOBMEHO, 4TO AarnbHenlas
COBMECTHas >XXM3Hb CYNpyroB N COXpaHeHWe ceMbW HEBO3MOXHO. Cya MOXeT MpUHATb Mepbl K NPUMUPEHUIO
CYMpyros 1 BNpaBe OTIIOXUTb pa3bupaTenbCTBO Aena, HasHa4mB cynpyram cpok ans npyummpenuns (ct. 22 CK). B
3TUX Cny4asx yCMOTPEHNE CynpyroB HaXoguTCs nog KOHTponem cyga. HopmMbl cemenHoro 3akoHopaTenbCcTBa O
HegencTeBuTenbHOCTU Opaka (cT. 27 - 29 CK), eCTeCcTBEHHO, MMMNEpaTUBHbIE, TOYHO TakK e Kak M npasBuia o
3aKOHHOM pexnme nmyiectsa cynpyros (ct. 33 - 39 CK) n 06 oTBETCTBEHHOCTU CynpyroB no obsasarenscteam (
CT. 45, 46 CK). VimnepaTVBHbIMM HOPMaMW perfnameHTMpyeTcs yCTaHOBNEHME NPOUCXOXAeHUs aeTten (cT. 47 - 53
CK). BonbLUMHCTBO HOPM CEMENHOrO MNpaBa npeanucbiBaeT onpedeneHHbIn BapuaHT MoBeJeHUd, TeM CaMbIM
orpaHu4yMBasi YCMOTPEHNE YHaCTHMKOB CEMENHbBIX OTHOLLEHWIA. B psige cnydaes gonyckaeTca BMeLLaTenbCTBO B
Jena ceMbU Cyfa, OpraHoB OMeKU WM MOMeYUTENbCTBA, YTO TakkKe orpaHuymBaeT cBobody BbiOopa BapuaHTa
nosedeHusi. HekoTopble cemelHble npaBa SABMASTCA OOHOBPEMEHHO W 00A3aHHOCTAMM  YYaCTHUKOB
COOTBETCTBYIOLLMX OTHOLLEHUA. Tak, poguTenn MMeKoT npaso 1 06513aHbl BOCNUTLIBaTbL CBouX aeten (n. 1 cT. 63
CK).

UTak, MeToa ceMenHOro npaBa MoXxeT ObITb OXapaKTepPMU30BaH Kak UMNepaTUBHbIN.

BesycnoBHo, B ceMenHOM npaBe NpUCYTCTBYIOT M AUCMNO3UTUBHbIE HOPMbI, T.€. MpaBuna, AonyckawLwme
BO3MOXHOCTb CBOEW BONEN onpedensitb CBOe MoBedeHuWe, BbiOupaTb BapuaHT noBedeHus. Hosenwee
ceMerHoOe 3aKoHoAaTeNbCTBO OTMEYEHO YCUIleHMeM [OUCNO3UMTUBHOrO Hauvana. Tak, nosiBunach
BO3MOXHOCTb 3aKkNio4MTb GpayHbIn OroBop, cornaweHne ob ynnate anumeHToB 1 np. OgHaKo ANCNO3UTMBHOCTD
B CEMENHOM npaBe [OCTaTOYHO CYLUECTBEHHO OTMMYaeTcs OT OObIYHOro MOHMMaHuA AMcno3uTUBHOCTU. K
npvMepy, OUCMNO3MTUBHOCTL B HOpMax 00A3aTeNnbCTBEHHOrO NpaBa MPOSIBMSIETCS B OnpedenieHMn BapuaHTa
noBedeHMs1 M OONYLWEHUN CTOPOHaM YCTaHOBWUTb MWHOE CBOWM corfalleHuem, nmbo B nNpesocTaBleHuu
BO3MOXHOCTW YpEerynupoBaTb OTHOLUEHWSI MO YCMOTPEHWUIO CTOPOH, Nubo B yKasaHMM psga BapuaHTOB
noBefeHusl, N3 KOTOPbIX MOXHO OCYLLEeCTBUTb BbIOOp. [UCNO3MTUBHOCTE OrpaHu4eHa paMkamu, OYepyEeHHbIMU
nmnepaTnBHbIMM HoOpMamu. M He Bonee Toro. B cemenHom npaBe nmnepaTnBHOCTb MMeeT Gonbluee 3HayveHne. U
[Jeno He TONbKO B KONMMYECTBE MMMEepaTUBHbIX HOpM. B cemenHom npaBe AMCMO3UTUBHOCTb CYLLECTBYET He
TONMbKO B npefenax, onpefeneHHbIX MMMepaTUBHbIMM HOpMaMu, HO M Noa "KOoHTponem". 3akoH, Jonyckas
perynMpoBaHue CeMENHbIX OTHOLLUEHWMA COrfaleHneEM CTOPOH (paspellas BbiOMpaTb BapuaHTbl NOBEOEHMS),
onacaeTcs 3noynoTpebneHun (Bcex Nnn OTAENbHbIX Y4aCTHUKOB COOTBETCTBYIOLLMX OTHOLUEHMN), YLIEMIIEHUS
npae "crnaboro" y4aCcTHMKA CEeMeWHbIX OTHOWeHWA (Hanpumep, pebeHka). [losTomy Bcsakunm  pas
npegycmaTtpuBaeTcs BO3MOXHOCTb WrHOPUPOBATb MPOSBNEHWE AMCNO3UTUBHOCTU. Tak, GpayHbiM AOroBOPOM
MOXHO OMnpeaenuTb UMYyLLEeCTBEHHble npasBa M 0653aHHOCTM cynpyroB B 6pake W (unu) B cryyvae ero
pactopxxeHust (cT. 40 CK). OgHako cyg MOXeT npuaHaTb OpayHbli LOrOBOP HELENCTBUTESIbHLIM HE TOJSBKO MO
OCHOBaHWsIM, MNPENYCMOTPEHHbIM [paxgaHCKMM KOAEKCOM Ans HeAeWCTBUTENbHOCTU CcAenok, HO u "no
TpeboBaHMO OOHOrO U3 CyMNpyroB, eCNn YCIOBMS AOroBopa CTaBAT 3TOro Cynpyra B KpanHe HebnaronpusTHoe
nonoxexHne" (ct. 44 CK). [onyckaeTcs 3akniodeHue cornawennsa ob ynnate anumeHTtoB (cT. 99 CK). Ho
cornalleHne MoXeT ObITb MPU3HAHO HEAENCTBUTENbHbLIM, ECIIN €r0 YCNOBUS CYLLECTBEHHO HapyLLaT WHTepechl



nonyyatenst anumeHToB (cT. 102 CK). Takum 06pa3omM, 3akOH, Jonyckas OWCMO3UTMBHOCTbL B perynnmpoBaHum
CEMENHbIX OTHOLUEHMWIN, MO3BONMSET C YYETOM KOHKPETHbIX OOCTOATENbCTB KaXKOOro KOHKPETHOro Aena
WrHOPUPOBATbL BOJIHO Y4aCTHUKOB COOTBETCTBYOLLMX OTHOLUEHWN.

B pesynbTaTe OkasblBaeTCs, YTO AUCNO3UTUBHOCTb B CEMENHOM MnpaBe "HaxoauTcsa B NOQYMHEHUN" He
TONbKO 3aKOHa, HO U cyAebHOro ycMoTpeHusA (JonyckaeTcs nocneayowmnin cyaebHbln KOHTPOIb).

C y4yeTOM WM3MNOXKEHHOr0 METO4 CEMEWHOro npaBa MoOXeT ObiTb onpedeneH Kak MMNepaTuBHbIA C
HEKOTOPbIM JOMyLUEHUEM [OUCMO3UTUBHOCTU, NPUYEM OUCMO3UTUBHOCTL (cBoGoAda BhIOMpaTb BapuaHT
noBefeHWs1, BO3MOXHOCTb JENCTBOBATbL MO CBOEMY YCMOTPEHMIO) MOXET ObITb "NepeyepkHyTa" pelieHnem cyaa,
T.€. 3aMEeHeHa MMNepPaTUBHbIM yKa3aHuem <1>.

<1> Bonpoc 0 meToge cemMenHOro mpaBa OTHOCUTCA K YMCMy OMCKYCCUOHHbIX. Tak, E.M. BopoxenkunH
yKasblBar, YTO COBETCKOE CEMEWHOe MpaBO XapaKTepudyeTcs UMNepaTUMBHOCTbIO GONbLUMHCTBA HOPM, HO He
oTBepran LenecoobpasHoCTb NPUMEHEHWUsT OMCNO3UTUBHLIX NpaBun (cM.. bensikoBa A.M., BopoxenkuH E.M.
CoBetckoe cemenHoe npaso. M.: FOpug. nut., 1974. C. 12); B.®. AkoBnes nonarar, 4To METO CEMENHOMO Npasa
Nno coaep)XaHuto BO3LENCTBUS HaA OTHOLUEHUSI SIBNSIETCS AO03BONUTENbHBIM, a Mo ¢opmMe npeanucaHun -
nmMnepaTtmBHbIM (cM.: CoBeTckoe cemeriHoe npaBo: Y4yebHuk / MNog pen. B.A. PsaceHueBa. C. 11. Cm. Takxke:
MuenuHuesa J1.M. Ykas. cou. C. 12 - 15), a M.B. AHTOKOMbCKass cuuTaeT, YTO MEeTod CEMENHOro npaBa MOXEeT
ObITb OXapakTepmn3oBaH B LIENIOM Kak AMCMO3UTUBHBLIA U CUTYaLMOHHbIA (CM.: AHTOKonbckass M.B. CemenHoe
npaBo: YuebHuk. 2-e nsa., nepepab. n gon. M.: KOpucts, 2004. C. 21 - 31).

§ 2. OcHOBHble Havana ceMenHoro 3akoHogaTenbCTBa

CemeliHOe 3aKkoHOA4aTeNbCTBO NpeAcTaBnsieT co6on cucTteMy HOpMaTUBHBLIX akToB. Kpome npoyero
CUCTEMHOCTb obecneumBaeTcd €OVWHCTBOM MPUHLMNOB MNPaBOBOrO PeEryrimpoBaHvusi CEMEWHbIX OTHOLUEHUN,
KoTopble 3akpenneHbl B cT. 1 CK PO.

OcHoBHble Ha4arna ceMenHOro 3akoHoAaTeNbCTBa, UMK, YTO TO XKE caMoe, MPUHUMIMbLI CEMEWHOro MpaBa
npeactaensoT cobol onpefeneHHble PYKOBOASALIME WAEW, B COOTBETCTBUM C KOTOPbIMM OCYLLECTBRSETCH
npaBoBOE perynmpoBaHne ceMenHbIX OTHOLLUEHWIA.

Hopmbl, onpegensiowimMe nNpuHUMNbI NPaBOBOrO PEryrMpoOBaHUA CEMEWHbIX OTHOLUEHWN, HaxogaTcs B
OCHOBaHWM BCEX MPOYUX CEMENHO-MPaBOBbIX HOPM. Bce HOpMbI CEMENHOro 3akoHoAaTenbCTBa MNOAYMHEHBI
OCHOBHbIM HadanaM, u3noxeHHoiM B cT. 1 CK P®. Mix HeobxoanmMo yumnTbiBaTh NpU YACHEHUN COAEPXKAHUS BCEX
npaswun, coopMynMpOBaHHbIX B AaHHOM Kogekce, mpu TOMKOBaHUM CEMENHO-NPAaBOBbLIX HOPM, MPUMEHEHUM K
CEMENHbIM OTHOLUEHMSIM TPaXXOaHCKOro 3akOHOAAaTEeNbCTBa, MPUMEHEHUU CEMEWHOro 3akoHogaTenbCcTBa M
rpaxgaHCKOoro 3akoHo4aTeNbCTBa K CEMENHbIM OTHOLLIEHUSIM MO aHarnormm u T7.4. 1 T.0.

K BbISIBNEHMNIO CUCTEMbI MPUHLMMOB CEMENHOIO NpaBa W aHanu3y ux coaepxaHus obpallanncb MHorve
yyeHble. Tak, A.W. MNeprameHT B 1951 r. Ha3biBana TakMe NpuUHUMMbLI (COBETCKOro) CEMENHOro Npasa, kak MosiHoe
PaBEHCTBO MYXXYMHbI N XKEHLUMHbI B JIMYHbIX U UMYLLIECTBEHHbIX NMpaBax, BO3HMKAKOLWNX B cuny Bpaka M poacTea;
OXpaHa MaTepyHCTBa M [ETCTBA; OCYLLECTBIIEHVWE POAUTENBCKMX MPaB WCKMYUTENBHO B MHTEpecax AeTew;
eguHobGpayne <1>.

<1> Cm.: CoBeTckoe rpaxgaHckoe npaso. T. Il / Mog pea. C.H. Bpatyca. M., 1951. C. 366 - 367.

MpuMepHO Tak e usnaran npuHuUmMnel cemerHoro npasa .M. Ceepanos B 1958 r. Kpome HasBaHHbIX UM
BbIOENANNCh U Takne NPUHLMMbI, Kak paBHONpPaBue rpaXkgaH He3aBUCUMO OT HaLMOHANbHOCTU M packl; cBobopa
CEMENHOro npaBa OT BNUSIHUS KaknX-NnMbo penurno3HbiX NpaBuil; BCECTOPOHHASA OXpaHa POAMTENbCKUX MNpaB
<1>,

<1> Cm.: Cepanos .M. CoseTtckoe cemenHoe npaso. M., 1958. C. 38 - 45.

B 1982 r. B.®. AkoBneB HasbiBan crnefyloline NpuHLMNLI CEMENHOro npasa: paBHoMpaBue rpaxiaH B
CEMENHbIX OTHOLUEHMSIX; PaBHOMPaBME MYXYMHbI W KEHLWWHbI; eguHobpadne (MoHoramus); cBoboga u
[oOpOBOMBHOCTL B 3akntoveHuMn Opaka; cBobOoga pacTopxeHusi Opaka nog  KOHTPOMEeM  rocydapcTBa;
rocygapcrBeHHas 3abota o matepu, pebeHke, BcemepHasi OxpaHa WX WMHTepecoB, MOOLLUPEHWEe MaTepuHCTBa;
B3aMMHasi cBob6oaa YNeHoB ceMbMi, MOparbHasa U MaTepuanbHas nogaepxka umu apyr gpyra <1>.

<1> Cm.: CoBeTckoe ceMeliHoe npaBo: YuebHuk / Moa pea. B.A. PsceHuera. C. 16 - 20.

B 1985 r. I'.K. MaTBeeB rnmaBHbIMU Ha4Yanamm (NPUHLMNAMM1) NPaBoOBOro PerynmpoBaHusi OpadHo-CeMenHbIX
OTHOLLUEHUN npu3HaBan ceBobogy Opaka, cBobody pacTtopkeHuss 6paka, 3aKOHHOCTb TOSMbKO rpaXk4aHCKoro



CBETCKOro 6pa|<a, MOHOramuio, paBHonpasmne Cyrnpyros n BCeMepHyr 3alnuTty MHTepecoB aeten <1>.

<1> Cm.: MaTBeeB I'.K. CoBeTckoe cemenHoe npaBo: YuebHuk. M., 1985. C. 20 - 22.

Ob6palleHne K ykasaHHbIM (M NOAOOHBLIM) TOYKaM 3pEeHWs, BbiCKa3aHHbIM B pasHble Mepuoabl UCTopuu
POCCUCKOro rocyaapctsa, oOTNMyalwuecs  couuanbHO-NoNUTUYEckon  OBCTaHOBKOW,  MpeacTaBnseTcd
onpaBaaHHbIM, 6onee Toro - HeobxoaumeblM. PaccMaTpmBaTb OCHOBHbIE Havana (MPUHLMIMbLI) CEMERHOro npasa M
CEMENHOE 3aKOHOAAaTEeNbCTBO HeNnb3s B OTpbiIBE OT TOro, 4YTo ObINO paHee. Hawe coBpemeHHoe
3aKoHoOaTeNnbCTBO OCBOOOAMIIOCH OT HEOOXOOUMbIX B Te BpeEMEHa WAeonormvyeckux HacnoeHun. Ho, kak
npeacTaBnsieTcs, CerogHsAWHee CEMEeNHOe 3aKoHOA4aTeNbLCTBO €CThb pe3ynbTaT pas3BUTUS PYCCKOro, COBETCKOTO,
POCCUNCKOro CEMEWHOro npasa.

B kavecTBe cBOeOOpa3HOro BCTYMMEHWUS U3MNOXEHUE OCHOBHbLIX Hayan CeMerHOro 3akoHodaTenbCTBa
npeaBapsieT BOCMPOU3BEOEHWE B HECKONbKO MOAUMULMPOBAHHOM BUOE  KOHCTUTYLIMOHHBLIX  MOMOXEHUN.
Bo-nepsbix, B cootBeTCTBUMM C 4. 1 cT. 38 KoHCTUTYUMn PO maTepuHCTBO M AETCTBO, CEMbSl HaxogaTcs nog
3awmTton rocygapcrtea. Bo-BTopblix, B cuny 4.2 cT. 7 KoHctutyumm P® B Poccuiickon degepaumm
obecneunBaeTcs rocygapcTBeHHasi Nogaepkka ceMby, MaTepPUHCTBA, OTLOBCTBa U geTcTBa. B atux cnydyasx o
noaaepke 1 3awuTe roBOpUTCH B CaMOM LLUMPOKOM CMbIcne. meeTcs B BUAY KOMMMAEKC MepP 3KOHOMUYECKOro (B
TOM 4ncne (PMHAHCOBOr0), OpraHN3aunoOHHOrO, NPABOBOro XapakTepa. [1paBoBble Mepbl HAXOAAT 3akpenneHne B
3aKoHodaTenbCTBE  pPasNUYHOW  OTpacneBo  npupodbl  (FPaxQdaHCKoOM,  TPyOOBOM,  XUIIULLHOM, O
3[,paBOOXpPaHEHUN 1 T.4.).

Cpefam OCHOBHbIX Ha4arn CeMeNHOro 3akoHoAaTeNbCTBa Ha3BaHbI:

1) Heo6X0AMMOCTb YKpPENsieHUs1 CEMbM;

2) He[ONYCTUMOCTb NMPOMU3BOJILHOIO BMELLAaTeNbLCTBA KOro-nmbo B fena ceMbM;

3) obecneyeHne 6ecnpenATCTBEHHOro OCyLeCTBNEHUs YleHaMn CeEMbU CBOUX Npas;

4) obecneyeHne BO3MOXHOCTU CyaeOHOM 3almTbl CeMEeNHbIX NpaB;

5) RO6GPOBONLHOCTL GPa4YHOro Col3a MyX4UHbI U XKEHLLMHbI;

6) NpM3HaHMe TONbKO rpaXAaHCKOro CBETCKOro 6paka;

7) paBeHCTBO Npas CyNnpyros B CEMbE;

8) npuopuTeT ceMenMHOro BOCNUTaHNA OeTEW;

9) obecneyeHne MNPUOPUTETHOM 3aWUTbl TMNpPaB U UHTEPECOB HECOBEPLUEHHONIETHUX W
HEeTPYAOCNOCOGHbLIX YNIEHOB CEMbM;

10) HeAONYCTUMOCTb OrpaHUYEHUsA NMpaB rpaxpaH Npu BCTYNNeHUW B Opak M B CeMerHbIX
OTHOLUEHUAIX NO MpU3HaAKaM couuanbHOW, PacoBOW, HaLMOHANbHOW, S3bIKOBOW WNU PEeNUrMo3HOMn
npuHaaneXxHocTn <1>.

<1> K coxaneHuto, popma nofaym OCHOBHbIX Hayan CeMEeNHOro 3aKoHoOAaTeNnbCTBa NuLIeHa OO0IMKHOW
4YeTKOCTU. BepoATHO, No aTon NpuYMHe B OPUANYECKON nuTepaType HeT €OMHCTBa Npu peLleHun BOMpocoB O
TOM, Kakne nonoxeHus ct. 1 CK P® ABnsoTCS OCHOBHBbIMW Ha4anammn 1, COOTBETCTBEHHO, O KOJIMYECTBE TaKMX
Hayan (cMm., Hanpumep: MuenuHuesa J1.M. Ykas. cou. C. 20 - 25; HeuaeBa A.M. CemennHoe npaBo: Kypc nekuumi.
M., 2000. C. 26 - 35; 'paxxgaHckoe npaBo: Y4ebHuk. B 3 1. T. 3/ Mog pen. A.N. Cepreesa, HO.K. Tonctoro. C.
310 - 315).

Ha nepBbin B3rNa4 K YMCry OCHOBHbIX Hayan CEMENHOro 3akoHoAdaTeNnbCTBa crneayeT OTHOCUTbL Takke
HeobX0AMMOCTb NMOCTPOEHMS CEMENHBIX OTHOLLEHUI Ha YyBCTBaxX B3aMMHOM ft06BU 1 yBaXKeHWs!, B3aVMOMNMOMOLLM
N OTBETCTBEHHOCTU Nepef cemben Bcex ee uneHoB (n. 1 cT. 1 CK). Kpome Toro, Kak 0O4HO M3 OCHOBHbIX Hayan
yKa3aHo paspeLlueHne BHYyTPUCEMENHbIX BOMPOCOB N0 B3aUMHOMY COMfacuio.

Oymaetcs, npas I'.®. lWepweHeBuny, koTopbin nucan: "K cemenHbIM npaBam He AOIMKHbI ObITb MPUYMCHEHBI
ycTaHaBnvMBaeMble 3aKOHOM MpaBa Ha B3avMHYI0 fl060Bb, yBaXXeHWe, NoYTeHne, MOTOMY YTO 3TO MHUMblE NpaBa,
NULWEHHbIE CaHKLUMK, - NPaBo UMEET AENO TOMbKO C BHELLUHNUM MUPOM, HO HE C AyleBHbIM" <1>. [ToaToMy BpsA fin
cregyeT cornawaTbCa C yTBepxXaeHneMm, OyATo MpaBoOBOE peErynMpoBaHMe CeMEWHbIX OTHOLIEHUIM "MOXHO
NOCTPOUTb Taknum obpa3om, 4Tobbl OHO CMOCOBCTBOBANO CTAHOBIIEHWNIO M COXPaHEHU0 Mexgdy 4fieHamy cembM
B3aVMHOW MO6BN N yBaXXEHUs,, OTBETCTBEHHOCTW Nepes ceMbell U CTPEMIIEHMIO YNEHOB CeMbMW OCYLLECTBMATb
B3aMMOMOMOLLb U MOAAEPKKY Apyr gpyra" <2>.

<1> llepweHesBny ".®. Ykas. cou. C. 407.
<2> ['paxxgaHckoe npaBo: YuebHuk. B 3 1. T. 3/ MNopg pea. A.lN. Cepreesa, tO.K. Toncroro. C. 311.

BkntoyeHne B 3aKOH pacCMaTpMBaeMbIX MOMOXEHNA, HABEPHOE, HEmNb3sA OLeHMBaTb OTpULATENbHO, ObITh
MOXET, criegyeT gaxke npuBeTcTBoBaTtb. HO npu 9ToM Hago oTtgaBath cebe OTYET B TOM, YTO "nepeBecTn Ha



IOPUANYECKMI A3bIK" Takne MOHATUS, Kak NMoBOoBL 1 yBaxkeHMe (B CEMbE), eLLe HUKOrAa He yaaBanocb U Bpsig N
Korga-Hubyab yaacrtes.

Tak, B.N. Cunancknii nucan: "ECTeCTBEHHble M HPABCTBEHHbIE OTHOLLUEHUS Wb fieXxaT B OCHOBE
IOPUONYECKMX OTHOLUEHUA 4rieHoOB ceMbW. [Mo3TOMy npu TONMKOBaHMM HOPM CEMEWHOro npaBa Heobxoanmo
CTPEMUTLCA nNpuaaTte HOPMaM HPUAMYECKOE 3HAYeHWe, a He OrpaHMyYnMBaTbCs  KOHCTATUPOBAHWEM  UX
HpaBCTBEHHOro xapakrtepa" <1>.

<1> CuHainckuin B.. Ykas. cou. C. 485.

HeBO3MOXHO MPUMHYOUTH K WCMOMHEHUIO B HaType obsizaTenbCTBa NMOOWUTb M yBaXaTb OPYrMX 4YSIEHOB
CeMbM, Kak HEBO3MOXHO obecneunTb gaHHOe 0683aTenbCTBO CaHKUMSIMU Uinn co3aaTth (MpuaymaTs) 0693aHHOCTM
(v cooTBeTCTBYKOLME MpaBa), UCNONMHEHWE (peanu3auns) KOTOpbIX NpuMBEAET K Lenu - B3avMHOW nobBu U
yBaxeHuto. [pakTuyeckm B JaHHOM criydyae Mbl UMeeM Aeno C NPU3bIBOM, NMULLEHHBIM NPaBOBOro CoOAepXaHuUs.

YTo KacaeTcsa yNoOMUHAHMSA O B3aMMOMOMOLLU, TO U 34eck NpaBo beccunbHO. byayyn "BMOHTMPOBAHHLIM" B
IOpUONYEcKyto mMateputo, TpeboBaHMe O HeobxoouMOCTM B3aMMOMOMOLUM TpaHcdopmupyeTcs, npuobpeTas
dopmy 0051I3aHHOCTM MO COAEPKAHUIO OAHMMM YNIEHaMU CEMbU OPYTUX.

HakoHeu, crnoBocodeTaHue "OTBETCTBEHHOCTb Mepen CEMbEN BCEeX €€ UNEeHOB" WCMofb30BaHO He B
topugudeckoMm cmebicrie. Mo-suaumomy, B JaHHOM criydae 006 OTBETCTBEHHOCTU FOBOPUTCS C TOYKM 3pEHUS
coumanbHon. Bo-nepBbix, OCTaBasiCb Ha OPUANYECKUX MNO3ULNSX, CriefyeT CcuuMTaTb, 4YTO OTBETCTBEHHOCTb
HacTynaeT MpU HanMyYnyM HEKMX MPOTMBOMPAaBHbIX OEWCTBUA. BO-BTOpbIX, NMpMBREYEeHNe K OTBETCTBEHHOCTU
npegnonaraet NpUMeHeHWe caHKuun. B-TpeTbux, cKomnbko Obl HM FOBOPUIIOCH B Hayke O TOM, YTO CEMbS
sIBNsieTca cyObekTom npaea unmM 0 He06XO0ANMMOCTU NPU3HaHUSA ceMbl CyObekTOM npaBa <1>, 3aKOH He cuyuTaer
CEMbIO YYaCTHMLEN NPaBOBbIX OTHOLUEHUA. PerynupyloTcsi OTHOLUEHMWS, CKMaAblBaloOWMEcss Mexay uneHamu
cembW, U T.4.

<1> CwM., Hanpumep: KpacaBunkoB O.A. OCHOBbI XXUJINLLHOTO 3aKOHOAATENbLCTBA: NpeaMeT pPerynmpoBaHus
n topuanyeckas npmpopaa // OCHOBbI COBETCKOIO XUIMLLHOMO 3akoHodaTenscTea. Ceepgnosck, 1981. C. 18 - 19;
Kopones KO.A. Cembs kak cyobekT npaea // XKypHan poccuiickoro npasa. 2000. N 10. C. 61 - 66.

Cpeau npyHuunoB cemenHoro npasa B N. 3 cT. 1 CK P® ynomuHaeTcs paspelleHne BHYTPUCEMENHbIX
BONPOCOB MO B3aUMHOMY cornacuio. Kak npegcraBnseTcs, 3T0 TOXe TOMbKo noxenanue. No-sngnmomy, criegyet
KOHCTaTMpoBaTb, YTO peyb naet ob naeane, K KOTOPOMY HalO CTPEMUTLCH, MOHUMAs ero HeJOCTMKUMOCTb. A C
NpaBOBOW TOYKM 3peHNst obecneynTb TOPXKECTBO B3AMMHOIO COrfiacus MONpoCcTy HEBO3MOXHO. KoHe4HOo, MOXHO
BMEHWTb B 06A3aHHOCTb BCEX YMEHOB CEMbM pPeLLeHne onpedeneHHoro poaa BOMPOCOB (M AaTb UX MepeveHb)
TONbKO "eamHornacuemM". Ho, BO-nepBbIX, He ByAeT Ny 3TO NPOM3BOSIbHLIM BMELLATENLCTBOM B CEMENHbIE aena?
He npoTuBOpeYmnT N 370 CYTU CEMENHbIX OTHOWEHMN? He npuBedeT N K TOMY, YTO PS4 PeLleHWA nonpocTy
HEBO3MOXHO ByaeT NPUHATb 13-3a pasHornacui Mexay YneHamy CemMbu UM HexenaHusa Koro-nmbo M3 4neHoB
CceMbM y4acTBOBaTb B NPUHATUM pelueHnsa? Bo-BTopbIX, MpaBo He obnagaeT u He MoxeT obnagaTtb cpeacTBamy,
KoTopble Mornm 6bl obecneynTb peanusauunio Takoro poaa HopM.

Ha ykpenneHune cembM HanpasneHo oveHb 60MnbLIOe KOMYECTBO HOPM CEMENHOro 3akoHodaTenbCcTBa.
[daxe pernameHTaums OTHOLIEHWW, MPEALIeCTBYIOWMX 3akmdeHnio 6Opaka, Kpome mnpoyvero uMeeT LuUernb
crnocobcTBoBaTh ykpenneHuto byayuwen cembn (cT. 11 - 15 CK). Mpu paccmoTpeHun gena o pactopxeHun Gpaka
npu OTCYTCTBUM COrMacus OOHOTO U3 CynpyroB Ha pacTopxeHue Opaka cya BrnpaBe MPUHATbL Mepbl MO
NPUMMPEHMIO CYMNPYroB U OTNOXWTb pasbupaTenbCTBO Aena, Ha3HauyuB Cynpyram Cpok AN npumMupenust (m. 2 cr.
22 CK). PactopxxeHune 6paka B cyaebHOM nopsigke Npou3BOAUTCS, eCrnv CyAOM YCTaHOBMEHO, YTO AanbHenwas
COBMECTHas! XM3Hb CYMpPYroB U COXpaHeHne cemMbu HEBO3MOXHbI (M. 1 cT. 22 CK). Cya He MoxeT npu3HaTh Gpak
DUKTUBHBIM, eCcnv nNuua, 3aperncTpMpoBasLLne Takon Bpak, 40 pacCMOTpeHus gena cygom akTu4eckn cosganm
ceMmbto (n. 3 cT. 29 CK). PoguTtenun mMoryT 6bITb NULLEHBI POAUTENBCKMX NPaB NULLL MPU HanM4yMmM YpesBblvanHbIX
06CTOATENbCTB, YKa3aHHbIX B 3aKOHE, U B MOPsiAKe, YCTaHOBEHHOM 3akoHOM (cT. 69, 70 CK), n 1.4. n 1.n.

CnegyeT 3aMeTWUTb, YTO YKPEMNEHMI0O CeMbM Mpu3BaHbl CNocobGCTBOBaTb M HOPMbl WMHbIX OTpacneu
3aKoHoAaTenbCTBa (Hanpumep, XUMULLHOMO 3akoHoAaTenbCTBa).

Heponyctumo npousBosibHOe BMeLWaTenbCTBO KOro-nnmbo B gena cemb. 3TO O3HA4YaeT, YTO YNeHbl
ceMbW CBOBOAHbI B NPUHATUM KaknX Obl TO HM BbINO pelleHur, 3aTparMBalowux MHTepecbl cembu. HWKTO He
BrpaBe "AMKTOBaTb" CBOK BOMIO YNleHaM CEMbW UMM OCYLLECTBMATb BMELIATeNnbCTBO B Aena CeMbW WHbIM
obpasom (Hanpumep, POAMTENN OJHOMO U3 CYNpPYyroB, OKasblBad CeMbe MaTepuanbHyl0 NOAAEPXKKY, MbiTaloTcs
HaBsi3aTb HPABALIMIACA UM 06pa3 X13HK).

BmecTe ¢ Tem, paccmaTpuBas cogepXaHue aHHOro MpuHUMNa, BaXHO obpaTuTb BHMMaHWe Ha TO, YTO
He[oMyCTMMO TONBbKO NPOU3BOSbHOE BMELLATENbCTBO. B page cnyyaes 3akoH No3BonseT BMeLUMBAaTbCA B Aena
ceMbM. Takmx cnyyaeB HeMarno. ATO KacaeTca 1 pacTopxxeHus 6paka, U BocnuTaHns geten, u np. Yawe Bcero



3aKOH JornycKaeT BMELaTenbCTBO B AeNna CeMbu CyAa, opraHa oneku U nonevuTenscTsa, nNpokypopa. MHorga
Takvm npaBom obnagaroT U MHble Nvua. Tak, OOIPKHOCTHbIE NWLA OpraHuM3auun 1 rpaxgaHe, KOTOpbIM CTaHeT
N3BECTHO 00 yrpo3e Xn3Hu Unm 3gopoBbi0 pebeHka, O HapyLEHNM €ro NpaB WM 3aKOHHbIX MHTEpPecoB, 00A3aHbI
coo0LwmMTb 00 3TOM B OpraH oneku n noneuntenscraa (n. 3 ct. 56 CK).

JonylieHve 3akoHOM CcrydaeB BMeLLaTeNnbCTBa B Aena CeMbW MPOOUKTOBAHO CTpemreHnem obecneunTb
NHTepecol "crnaboro” y4acTHUKa ceMenHbIX OTHOLIEHUI (Hanpumep, HECOBEPLLEHHOMNETHErO rpaxaaHuHa) unn He
OOMYyCTUTb OTCTYNIIEHNUN OT OCHOBHbIX MOSTOXEHWUI rOCY4apCTBEHHON CEMENHON NOMUTUKM U T.1.

lMpaBo B uUenoM (B TOM 4ucrie CeMeWHOEe) [LOIDKHO CTPEMUTbCS K oGecneyeHMo BO3MOXHOCTHU
GecnpenATCTBEHHOro OCYLIEeCTBNEeHUA CyObekTUMBHbIX npaB. B cooteetcTBylowen yactu ct. 1 CK P® no
CYTV BOCMpPOU3BOANTCH 06LLLenpaBoBOM NpMHUUN. Ero TopxecTBO eCTb CBUAETENbCTBO TOpXXecTBa npasa. [ns
ero [AOCTMXXEHWS MpaBOBble HOPMbl MpegycMaTpuBaloT Mepbl, obecneunBalowme 6HecnpensaTCTBEHHOE
ocyLlecTBreHne CybbekTUBHBIX Npas, B TOM YXCMe YyCTaHaBMNMBalOT MNOPSOOK peanusauuu npas, Onpeaensior
npoueaypbl (OpMbl M Np.) OCYLLECTBMEHUS NPaB, YKasbiBalOT MeXaHW3Mbl MPUHYXOEHUst 00A3aHHbIX nuu, K
WCMOMHEHNIO CBOMX 00s1I3aHHOCTEWN, HAa3bIBAKOT CAHKLMKN, MPUMEHSIEMbIE K HAPYLUUTENSAM MpaB, 1 T.4.

MpaBa n ceoboabl YenoBeka M rpaxaaHuHa obecneudmBatoTcs npasocyguem (cT. 18 KoHcTutyuun PO).
3awmTa cemMerHbIX NPaB OCYLIEeCTBNAETCA CYAOM, a B Cnydasx, npegycmMoTpeHHbix CeMenHbIM KOOeKcoM, -
rocygapCTBEHHbIMU OpraHaMu UM opraHamm onekn u noneyntTenbcTea. [encTBusa rocyaapCTBEHHbIX OPraHoB U
OpraHoB OMNeKU 1 NoneYnTenLCTBa MoryT ObiTb 06XanoBaHb! B CyA.

[ns 3aknoyeHns 6paka HeobXxoaMMOo B3aMMHOE [0OpPOBOSIbHOE corflacue My>X4YMHbl U KeHLUHBI (M. 1 CT.
12 CK). lMoHyxgeHue Kk BcTynneHuto B Opak HegonyctMmo. W HeBaXHO, OT KOro WCXOOWUT [LOABMEHUE U
PYKOBOACTBYSACH KaKMMU COOBPaEHUAMN €ro OCYLLECTBSAIOT, OKa3biBAETCA JIM OHO Ha OOHOro unu Ha obounx
cyObeKTOB, B Kakyto hopMy obrneveHo noHyxxaeHue (yrposa, Hacunve u np.) u 1.4. B ntobom cnyyae cornacue Ha
BCTynneHne B Opak A0/MkHO ObITb J06poBOMbHbIM. [Mpy HapylweHun 3aToro TpeboBaHus Opak npusHaeTcs
HegencTBUTenbHbIM (CT. 27 CK).

Bpak 3aknioyaeTcA B opraHax 3anMcu akTOB TFpaXAaHCKOro cocTosiHMA (fanee - 3arc). lNpasa wu
00513aHHOCTM CYMpyroB BO3HMKAKT CO [OHSA TFOCYAapCTBEHHOW perncrtpauum bpaka B opraHax 3anucu aKToB
rpaxgaHckoro coctosHus (cT. 10 CK). Takum obpa3om, MOXHO KOHCTaTUPOBaTh CyLLEeCTBOBaHUE NocTynarta: HeT
permctpaumm - HeT bpaka. 3amMeHUTb roCygapCTBEHHYIO PerucTpaumio Kakum-nnbo WHbIM akTOM HEBO3MOXHO.
LlepkoBHbI Bpak 3akOHOM He npuaHaeTcs. [1pu oTCyTCTBUM rocyaapCTBEHHON pernctpaumm bpaka He BO3HMKaKT
npeaycMoTpPEeHHble 3aKOHOM Npasa 1 06s3aHHOCTU cynpyroB. B ObITy rpaxgaHckum GpakomM 4acTo HasbiBaloT
COI03 MYXXYMHbI U JKEHLUMHbI, MPOXWBAIOLLMX COBMeCTHO 6e3 pernctpaumu 6paka (HopucTbl OObIMHO UMEHYIOT
TaKuX rpaxgaH coxutenamu). Takas TepMUHONOMMA NpeacTaBnseTca Henpuvemnemon. [eno B TOM, 4TO camo
NoHsITWe "rpaxkgaHckuii Opak” NosiBUNOCb, KOrga rocnoAcTBOBasnl LIEPKOBHbIM Opak. M ecnu niogu npoxueanu
COBMECTHO 0e3 CoBepLUEeHNs COOTBETCTBYIOLLErO LIEPKOBHOro obpsga, TO roBOPUNKM, YTO OHU COCTOAT B
rpaxgaHckom Opake. CerogHa 3akoH CBfA3blBaeT MNpaBoBble MOCMEACTBUS  TOMbKO € Bpakom,
3apeructTpupoBaHHbiM B 3arce. C 3TOM TOYKM 3peHUss Opyrux OpakoB, KpoOMe rpaxgaHckux (T.e.
3aperncTpupoBaHHbIX), BoobLle He cyllecTByeT. VHoraa nud, COBMECTHO MpoXuBawowmx 6e3 perucrpaumm
Opaka, umeHytoT "chaktmdeckummn cynpyramn”. Cnegysi 9TOM NOrMKe, MOXHO TFOBOpPUTb U O "HOpPUAMYECKMX
cynpyrax" (COCTosILLMX B 3aperncTpmpoBaHHoM Opake). Ho He ObiBaeT Gpaka He3apermctpupoBaHHOro. Henb3as
ctatb cynpyrom ("dpaktudeckum", "topugnyeckmm"), ecrniv 6pak He 3aperncTpupoBaH.

["oBOps O paBeHCTBe CynpyroB kak 06 O4HOM U3 MPUHLUMMNOB CEMENHOro 3akoHoA4aTenbCTBa, HaA0 MMeTb
B BuAy criegytowime obcTosaTenscTea.

Bo-nepBbix, Nog paBeHCTBOM MHOTAa MOHWMAIOT paBHOMNpaBue, T.e. Hannyve y CyObeKTOB OAMHAKOBbIX
npas (MO CoAepXXaHuo n obbemy).

Bo-BTOpbIX, B rpakgaHCKOM MpaBe Noj paBeHCTBOM CyOBbEeKTOB MOHMMaeTcs OTCYTCTBME BMactu w
NOAYNHEHUS, T.€. OOMH CYOBEKT HE MOXET MOBENeBaTh APYIMM.

Kak npeacraBnsercs, B CeMENHOM 3aKOHOOATENbCTBE O paBEHCTBE CYMpYyroB roBoputcs B 0BOUX
3Ha4YeHusIX 3Toro cnosa. [laBHO McYye3nu npaBa NMYHOM BRAacTU MyXa Haf >XeHon (a Tawke poauTenen Hag
AeTbMK, ONEKYHOB Haj onekaeMbiMmn) <1>.

<1> Cwm., Hanpumep: WepweHeBuy I.P. Ykas. cou. C. 407.

My 1 eHa paBHbl B TOM CMbICIEe, YTO HE NOAYVMHEHbI APYr ApYry; OAMH CYnpyr He MOXeT noBeneBaTb
OpYrum.

Bonpochbl 13HM CeMbU peLLaloTcsa CynpyramMmy COBMECTHO U MCXOAS U3 NPUHLMNG paBeHCcTBa cynpyros (M. 2
cT. 31 CK): cynpyru paBHbl B npaBax (M 0683aHHOCTSX) - paBHOMpPaBHbI.

MprHLMN paBeHCTBa CyNpyroB BOMMOLWEeH B psige ctaten CemenHoro kogekca (ct. 31 - 39 un ap.).

Mo obwemy npaeuny MMEHHO ceMeWHoe  BocnuTaHue obecneyvMBaeT 340pOBbe, U3NYECKOoe,
ncuxmnyeckoe, JYXOBHOE N HPaBCTBEHHOE pa3sBuTtne geten. [103ToMy eCTeCTBEHHO, YTO OAHVMM M3 MPUHLUMMOB



CeMeMHOro 3akoHofaTernbCTBa Ha3BaH MNPUOPUTET CEMEWHOro BOCMUTaHUA  AeTerd. OTOT  NPUHLUN
KOHKpeTuanpyeTcs B paae ctaTert CemeliHoro kogekca (CM., B 4YaCcTHOCTH, CT. 54, 55, 63, 121 - 123).

HeobxogumocTb NPUOPUTETHON 3aWUTbl MNPaB U MWHTEPECOB  HECOBEPLUEHHONETHUX MU
HEeTPyOoCNOCOOHbIX YNIEHOB CEMbM ODOYCIOBMNEHA TEM, YTO 3TM fMua OObIYHO sBNsAOTCA Hambonee "cnabbimn”
y4yacTHMKaMMN CEMEVHbIX OTHOLLIEHUIN. OTUM NULamM 0BbIYHO CrOXHEe, YeM APYIMM YfieHaM CeMbM, "MOCTOATb 3a
cebs". OHn Hanbonee ys3BUMbI.

K umcny "MCTOYHMKOB" paccmaTpuBaemoro npuHUMna crnegyet OTHeCcTUM Takke Bceoblyyto aeknapaumio
npas yenoseka, npuHAaTyio OOH 10 gekabps 1948 r. (3geck BnepBble AeTM NPOBO3rnalleHbl 0bbekTamu ocobon
3awmThl 1 3ab0Thl), Jeknapaumio 0 counanbHbIX U NPaBOBbLIX MPUHLUMMAX, KacaloWwmMxcs 3awmTbl 1 6narononyyuns
aeten, ocobeHHO Npu nepegave geTen Ha BOCMMTAHME U UX YCbIHOBIEHWUM HA HaLMOHaNbHOM 1 MeXayHapogHOM
ypoBHsix oT 3 gekabpa 1986 r. (OOH), KoHBeHuuto o npasax pebenka oT 20 Hos6ps 1989 r. (OOH),
EBponerickyto KoHBeHLMIO 06 ocyLlecTBneHun npas geTen oT 25 aHsaps 1996 r. (CoseT EBponbl).

B uensix peanusauun gaHHoro npuHumna B CeMenHOM Kogekce YCTaHOBMEH psi HopM. Tak, obecnedeHue
WHTEPECOB AeTel LOMKHO OblTb NPEAMETOM OCHOBHOM 3ab0Thl X poguTenei. Poautenn He BrnpaBe MNPUYMHATH
Bpen (pu3n4eckomy M MNCMxmM4eckomy 340poBblo AeTen. Cnocobbl BOCMUTAHUA AeTer OOSPKHbl  MCKMYaTb
npeHebpexnTenbHOE, XXeCTokoe, rpyboe, yHWXKalLLee 4enoBeyeckoe AOCTOMHCTBO obpalleHune, ockopbreHus
unn akcnnyataumio geten (ct. 65). Pogutenn moryT GbiTb nuweHbl poguTensckux npae (cT. 69 - 70). Ho
nueHne poauTenbCKMX NpaB He ocBoboxaaeT poautenen ot 0693aHHOCTM coaepXaTb cBoero pebeHka (n. 2 CT.
Mntao mT.n.

PoanTtenu obs3aHbl cogepatb CBOMX HETPYAOCNOCOOHbLIX HECOBEPLLEHHONETHNX AETEN, HYXKOAOLWMNXCA B
nomowm (cT. 85). TpyaocnocobHble CoBEPLUEHHOMNETHUE AeT 005A3aHbl coaepkaTb CBOWMX HETPYOOCNOCOOHbLIX
Hy>Xgawwmuxca B nomowm pogutenen (ct. 87). HeTpyoocnocOOHbLINM HyXAaloWMACSA Cynpyr WUMeeT npaBo
TpeboBaTb NpefoCcTaBrneHnst anMMEHTOB OT ApYyroro cynpyra, obnagawowero HeobxogumbiMK Onisi 9TOro
cpeactsamu (cT. 89), M T.4. M T.N.

B cootBeTcTBMM C Y. 2 cT. 19 KoHcTuTyumn PO rocypapcTBO rapaHTUpyeT paBeHCTBO NpaB M cBobopf
yenoBeka W rpaxpaHuHa He3aBMCMMO OT Mofia, pacbl, HAUMOHANBHOCTKU, $A3blka, NPOUCXOXAEHUS,
WUMYLLIECTBEHHOIO W LOJDKHOCTHOIO MOJSIOXKEHWS, MECTa >XUTENbCTBa, OTHOLWUEHUA K penurun, ybexaeHuw,
NPUHAANEXHOCTN K OOLWEeCTBEHHbIM OObeaMHEHUAM, a Takke Opyrux oOcTosTenbCcTB. 3anpelyarTcs nobble
POpMbI OrpaHMYEHNsT NpaB rpaxgaH No npusHakam COouManbHOW, pacoBOMW, HALMOHANBHOMW, $3bIKOBOW WU
pPenUrno3Hon NPUHaANEXHOCTH.

COOTBETCTBEHHO B CEMEMHOM 3aKOHOAATENbLCTBE 3arnpeLLeHbl Nobble hopMbl OrpaHNYeHNs Npae rpaxaaH
npv BCTyNfeHun B Opak U B CEMENHbIX OTHOLUEHMSIX MO MpU3HaKkam couuaribHOW, pacoBOW, HaLMOHAarNbHOMW,
S13bIKOBOW 1 pennrnosHon npuHaanexHoctn (n. 4 ct. 1 CK).

lMpaBa rpaxagaH B ceMbe MOTyT OblTb OFpaHUYeHbl TONBKO Ha OCHOBaHWM dhedeparnbHOro 3aKoHa U TOMbKO B
TOW Mepe, B Kakon 9T0 He06XO0A4MMO B LienaxX 3aluTbl HDABCTBEHHOCTM, 300POBbS, NMPaB U 3aKOHHbIX WHTEPECOB
OPYruX YneHoB cembu M UHbIX rpaxgaH (M. 4 c1. 1 CK). "UcTokn" gaHHoOro npasuna Haxogdatcs B Y. 3 cT. 55
KoHcTuTyumm PO.

§ 3. VICTOYHMKM ceMenHoro npaea

BaxHenwmm nctoyHnkom niobow oTpacnu npasa, B TOM 4ucrne u cemenHoro, siensetca KoHcTutyuwms
Poccuiickon ®Pepepauun. Hapsoy ¢ nonoxeHusiMu, pacCcMOTpeHHbIMU B § 2 HacToswweln rnaebl, OCHOBHOM
3akoH copepxuT 0GasoBble NONoOXeHWss Ana nboro 3akoHogatenscTBa. B cootBetctBUM ¢ 4.1 cT. 15
KoHcTuTyumsa PO MMeeT BbICLLYIO IOPUONYECKYIO CUMY, MPSMOE AENCTBME U MPUMEHSIETCA Ha BCEW TeppuUTOpuM
Poccuiickon ®efepaunn; 3akoHbl M UHbIE NPaBOBbIE aKThbl, NPUHMMaeMble B Poccuiickon ®egepaunn, He AOSMKHbI
npotmueopeunTb KoHcTutyuumn PO,

B cootBeTcTBMM ¢ KoHCTUTYunen PP cemenHoe 3akoHOAATENbCTBO HAXOO4MTCS B COBMECTHOM BeLEeHUU
Poccuickon ®egepaummn n cybvektos Pegepaumu (n. "k" 4. 1 c1. 72). Kak cnegyet u3 4y. 2 c1. 76 KoHCTUTYLMM
P®, no cemenHomy 3akoHoaaTenbCTBY U3fatoTcs cefepanbHble 3aKOHbI, MPUMHUMaeMble B COOTBETCTBUN C HUMMU
3aKOHbl M WHble HOpPMAaTMBHbIE MpaBOBble akTbl cybbektoB Pepepaummn. lpm 3TOoM cornacHo 4.5 crt. 76
KoHcTuTyumMn P® 3aKkoHbl M WHble HOPMATMBHbIE MpPaBOBble aKTbl cybbekToB degepaumm He MoOryT
npoTuBopeunTb pepepanbHbiM 3akoHaMm. B cnydae Takoro mnpoTMBOpeYNss MpUOpPUTET  NPUHAOEXUT
denepanbHbiM 3aKOHaM.

OCHOBHbIM aKTOM, perynupyroLnm ceMeriHble OTHOLLEHUS, B HacTosilLee BpeMsi, Be3yCcnoBHO, sBNsSeTcd
CeMeWHbIN KOAEKC, KOTOpbIM onpeaenseT OCHOBHbIE NPUHLINMLI CEMEVHOro NpaBa, yCcTaHaBNMBaeT OCHOBHbIE
Hayana NpaBOBOro perynMpoBaHns CEMENHbBIX OTHOLLEHWI (CM. § 2 HacTosLLEN rnaBbl).

pakgaHCKMI KOOEKC perynupyeT uenbid psa  BOMPOCOB, CBA3AHHBIX C CEMEWHbIMU OTHOLLEHWUSIMM,
COOTBETCTBEHHO M B CeMenHOM KoJeKce eCTb rpagaHCKO-NpaBoBbl€ HOPMbI.

U3 gpyrmx degepanbHbiX 3aKOHOB, COAEPXAaLMX HOPMbl CEMEWHOro mnpaea, CregyeT BblaenuTb



®PepepanbHble 3akoHbl oT 24 anpensa 2008 r. N 48-®3 "O6 oneke u noneuyntenbcTBe" <1> 1 oT 16 anpens
2001 r. N 44-®3 "O rocynapcTBeHHOM BGaHKe AaHHbIX O AeTAX, OCTaBLIMXCA 6e3 nmoneyeHus poautenen”
<2>. HopMbl ceMeHOro npaea cogepXXaTtcs U B psae Apyrux 3akoHodaTeNbHbIX akToB, Hanpumep B XXunuwHom
koaekce Poccuickon ®epepaumm (ganee - XK PO).

<1> CobpaHwne 3akoHoaaTenscTBa Poccuiickon ®enepaumm (ganee - C3 P®). 2008. N 17. Ct. 1755.
<2> C3 P®. 2001. N 17. Crt. 1643.

Ha ¢hepepansHOM ypoBHEe ceMelHble OTHOLUEHUSI PEryriupyroTcs He TOJNIbKO 3aKoHogaTellbHbIMU
akTamm, HO 1 ykasamu lNpe3ungeHta PP (Hanpumep, Ykas NpeangeHta PO ot 28 gekabpsa 2012r. N 1688 "O
HEKOTOPbIX Mepax Mo peanusauuMuM rocyaapCTBEHHOM MONUTUKM B cdhepe 3awmTbl OeTen-cMpoT u  geTen,
ocTaBLlIMxca 6e3 noneyeHusa pogutenen” <1>), nu nocraHoBneHusamu [lpaButenbctBa P® (Hanpumep,
MocTtaHoBnenwue MNpaeutenbctea PP oT 4 Hosbpsa 2006 r. N 654 "O pgeATenbHOCTM OpraHoB W OpraHu3auumn
WMHOCTPaHHbIX rOCY4apCTB MO YCbIHOBMEHMIO (yOO4YepeHuio) geTen Ha TeppuTtopum Poccuickon depepaumm m
KOHTpOJie 3a ee ocylecTBneHnem" <2>). BaxHo, 4Tobbl HopMaTuBHble akThl [NpesnaeHta PP u lMpaButenbcrBa
P® npuHumanucbe B cny4yasix, HENnocpeacTBEHHO npeaycMoTpeHHbix CK PO nubo apyrmmmn depepanbHbiMm
3aKkoHamu.

<1> C3 P®. 2012. N 53 (4. 2). CT. 7860.
<2> C3 P®. 2006. N 46. Cr. 480.

Ocobo cregyeT 0CTaHOBMTBHCA Ha BEAOMCTBEHHbBIX HOPMAaTUBHbIX akTax, MPUHNMaeEMbIX MUHUCTEPCTBAMM U
WHbIMW beaepanbHbIMU OpraHaMy WCMNOMHUTENbHOW BnacTu. B OTHOWEHMM Takmx OOKYMEHTOB CyLlecTByeT
obLee npasBuno, BblpaxeHHoe B Yka3se lNpesvaeHta PO ot 23 mas 1996 r. N 763 "O nopsigke onybnvkoBaHus U
BCTynneHua B cuny aktos [pesngeHTta Poccunckon depepauun, MNpasutensctBa Poccuiickon depepauun m
HOPMaTUBHbIX MpaBOBbIX aKTOB dyefeparbHbiX OPraHoB WCMOMHUTENBHOW BnactTn" <1>, a Takke B
MNoctaHoBneHun MNMpaeutensctea P® oT 13 aBrycta 1997 r. <2>,

<1> C3 P®. 1996. N 22. CT. 2663.
<2> C3 P®. 1997. N 33. CT. 3895.

CorrmacHo Ha3BaHHbIM aKTaM HOPMATMBHbIE akTbl MUHUCTEPCTB M ApYyrMx dedeparnbHbiX OpraHoB
ucnonHuTeneHow Bnactn Poccuiickon ®egepauun, 3aTparuBaroliMe npasa, cBOOOAbl M 3aKOHHbIE WMHTEPECHI
rpaxkgaH unu HocsWMe MeXBEeOOMCTBEHHbIN XapakTep, noanexaTr rocyAapCTBeHHOM perucrpauum B
MuHuctepctBe toctuumm PP, ocdbmumanbHon nybnukaumm B rasete "Poccuiickaa raseta" nnm bioonneteHe
HOPMaTUBHbLIX aKTOB defdeparibHbIX OpraHoB WCMOMHUTENbHOW BractTu W pasMelleHuio Ha oduumanbHOM
WHTEepHeT-nopTane nNpasoBoW MH(opMauun (WwWw.pravo.gov.ru), Kotopble JOSMKHbI OCYLLECTBNATLCS HE no3aHee
10 gHel nocne Mx rocygapcTBeHHOW peructpaumu. [pu 3TOM  akTbl, He npolwlefline rocyAapCTBEHHYHO
pervcTpauuio, a Takke 3aperMcTpupoBaHHbIe, HO He ONyGIIMKOBaHHbIE B YCTAHOBIIEHHOM MOPSIAKE, HE BIEKyT 3a
cobo npaBOBbIX NOCNEACTBUN.

Kak ykasblBanocb paHblue, CemeWHble OTHOLIEHUS MOryT perynvpoBaTbCsd HOPMaTUBHbIMW  aKTamu
cybbekToB ®enepaunn (pecnybnukamm B coctaBe Poccuiickon depepaumu, kpasmu, obnactsMmu, ropogammu
Mocksow, CaHkT-lNeTepbyprom 1 CeBactononem, aBTOHOMHOM 06MNacTblo, @ Takke aBTOHOMHbIMW OKpyramu). B
CBOIO O4epedb akTbl cyObekToB defepaunn Takke OENATCA Ha 3akoHodaTenbHble akTbl MpeacTaBUTENbHbIX
OpraHoB rocyAapCTBEHHOW BNlacT! N MHbIE HOPMAaTMBHbIE MPAaBOBbIE aKTbl, NMPUHMMaeMble B npegenax CBOEN
KOMMEeTEeHL N NCMOSNTHUTENbHBIMU OpraHamm rocyaapCTBEHHOW BnacTu.

OpraHbl MECTHOIO camoynpaBrneHus Brpase NPUHMMaTh PeLLeHNs], BIUSIOWME Ha CEeMEWNHble OTHOLLEHWS,
OOHAKO MX KOMNETEHUUS CYLLIECTBEHHO orpaHuyeHa (cMm., Hanpumep, cT. 13 CK).

MexayHapoaHble OO0roBopbl, yYyacTHULEN KOTopbiX sBnsetcs Poccunckas ®Pegepauus, Takke MoryTt
perynupoBatb ceMeliHble oTHoeHus (cM. § 1 rn. 8 HacTosiwen paboTsl).

Ha ocHoBaHuu cT. 126 KoHcTutyuumn P® BepxoBHbii Cyg PP, saBnsasch BbIiCWIMM cygeOHbIM OpraHoMm Mo
rPaXgaHCKMM, YrorioBHbIM, aAMWHUCTPATMBHbLIM Aenam, NoAcyAHbIM cyaam oOLen opucoukumun, Hapsgy cC
cynebHbIM Haa30poM aeT pa3bsCHEHUSA MO BONpocam CynebHON npakTuku. Takne pasbsaCHEHUS CNOCOOCTBYHOT
npaBunbHOMY 1 eanHOOBpa3HOMY NPUMEHEHUIO HOPM MpaBsa, B ToM 4ducne CemenHOro kogekca u Apyrux akros
CEMENHOro 3akoHoAaTenbCTBa.

C yyeTom pacwupeHuss B cooTBeTcTBMM co cT. 5 TK P® cdepbl 0bblvas, nog KOTOpbIM MOHUMAETCS
CMNOXMBLUEECS U LLUMPOKO NMPUMEHAEMOE B KAKOM-NMOO 0BnacTtM He TONbKO NPeanpUHUMATENIbCKOW, HO U MHOW
OesTenbHOCTN, He nNpedyCMOTPEHHOEe 3aKOHOAATeNbCTBOM MpaBWio MOBEAEHUS He3aBWcMMo OT  TOro,
3aMKCMPOBaHO N OHO B KakoM-nnbo AokymMeHTe, obbldav MOryT ObiTb NPU3HaHbl UCTOYHWKOM CEMEWHOrO



npaea, HecMOTps Ha TO, YTo B CK P® oHM He ynoMmnHaloTcs B Ka4yecTBe CaMOCTOATENBHOIO UCTOYHMKA.
§ 4. AHanorus B ceMeHOM npaBe

MpuHMMas 3akoHoAaTernbHblE aKTbl, 3aKOHOA4ATENb 3a4yacTyld CTPEMUTCH yperynupoBaTb "Bce u Bca".
OpHako, Kak U3BECTHO, XM3Hb Boraye nobon TeopeTU4ecKor KOHCTpyKumn. Kpome TOro, >Ku3Hb U3MEH4YMBa.
MosiBnsOTCA OTHOLLEHUS, KOTOpPble MPaBOM He yperynupoBaHbl. B Takumx criyyasx roBoOpsT, YTO CyLlecTByeT
npoben B npaBe (3akoHOZATENbCTBE), T.e. CYLIECTBYIOT OTHOLIEHUS, BXOASAWME B MpegMeT MpaBOBOro
perynupoBaHus (CEMeNHOro) 3aKoHoA4aTeNbCTBA, HO OHO MO NMOBOAY TaKMX OTHOLUEHWN "XpaHUT MON4YaHue", HeT
COOTBETCTBYIOLNUX HOPM M B rpaXdaHCKOM 3akoHoaTenbCTBe. B Takux cuTyaumsix y4acCTHUKM OTHOLUEHMWN
onpegensoT CBoM nNpaBa n 0693aHHOCTM cornawieHneMm. OBbIYHO MpM 3TOM CYMTAKOT, YTO COBepLUeHa caenka
(3akntoyeH 40roBop, 3aKYeHo cornalleHue), He NPeayCMOTPEHHAas 3aKOHOM, HO eMy He NPOoTUBOpeYaLLas.

MHorga CTOpOHbI 3aKnio4vatoT M3BECTHbIV 3aKOHY JOrOBOp (Hanpumep, GpayHbii JOTOBOP) WM BKMAYAKOT B
Hero ycrnoBwsi, He NPeayCMOTPEHHbIE 3aKOHOM (3aKOHOAATENbCTBOM), HO EMY HE NPOTMBOpEYaLLeE.

Perynsitopom OTHOLLEHWI ABMSIETCS 3aKOHOAATENbCTBO M OOroBop. EcCnvM HET HuM Toro, HU Apyroro, To
npuxogutcsa npuberatb K aHanorum, o 4em u rosoputcst B cT. 5 CK P®: "B cnyvae, ecnn oTHOWeEHUs mMexay
YyfieHaMn CeMbW He yperynvpoBaHbl CEMEWHbIM 3aKOHOAATENbCTBOM MMM  COrMalleHMeM CTOPOH, W Npu
OTCYTCTBMM HOPM FPaXXaaHCKOro npaea, NPSAMO pPerynmpyowmnx ykasaHHble OTHOLUEHUS, K TakmMM OTHOLLEHUSM,
ecnn 370 He NPOTUBOPEYUUT MX CYLIECTBY, MPUMEHSIOTCA HOPMbl CEMENHOro M (Mnu) rpaxgaHcKoro npasa,
perynvpyloLme cXogHble OTHOLLEHUSs (aHanormsa 3akoHa). Npu OTCyTCTBUM TaKMx HOPM MpaBa M 06si3aHHOCTU
YIIEeHOB CEMbW OMpeaensaTca nucxogd M3 obLMX Havan M NPUMHUUNOB CEMEWHOIO WM rpaXdaHCKoro npasa
(ananorusa npaea), a Takke NPUMHUMUMNOB F'YMaHHOCTW, pa3yMHOCTM 1 CnpaBeanneBocTu'.

B Kogekce o 6pake u cembe (ganee - KobC) PCOCP 1969 r. nogobHbix HOpM He 6bIfio, M 3TO BMOSHE
00BACHUMO: TO BpeMsi HE MO3BOSISANO BO3HMKATL OTHOLLEHUSAM, HOPMATUBHO He yperyrnmpoBaHHbIM.

CuuTaeTcs, 4YTO 3aKOHOAATENLCTBO (B TOM YMCIE CEMENHOE) NPUMEHSETCS MO aHanorMm B Tex cryyasx,
Korga cyuwiecTtByeT npoben B npaBse. Kak npeactaBnsieTcd, aHanorms 3akoHa u aHanorms npaea TpeOyoTcs npu
HanuuMyM Takoro npobGena, ecnv COOTBETCTBYIOLLME OTHOLLUEHWS HE perynupyroTca goroBopom. [lpu aTom
npaeunbHee 6bino Obl rOBOPUTL HE 0 Npobenax B Npaee, a 0 Npobenax B NpaBOBOM PeEryriMpoBaHum.

AHanorus 3akoHa gonycruma npv Hanmumm crnegyowmx yCrioBui.

Bo-nepBbix, CyLeCTBYIOT CEMEVHbIE OTHOLUEHUS, He YperynupoBaHHble 3aKoHOAaTeNlbCTBOM, T.€.
OTHOLLEHUS, BXoAdllMe B NpeaMeT CeMEeWHOro npasa, HO MNpaBurl, pernaMmeHTUpPYILMX TakMe couuanbHble
CB$131, 3aKOHOAATENbCTBO HE COOEPXKNT.

Bo-BTOpbIX, TakMe OTHOLIEHUA He perfaMeHTUpPOBaHbl M COrMaweHWeM CTOPOH (KOTopoe He
NPOTUBOPEYUT 3aKOHOAATENBCTBY).

B-TpeTbux, cywecTByeT 3aKOH WM WHOW NpPaBOBOM akKT, KOTOPbIM PeryiupyroTcs CcxopHble
OTHOLUEHMUS.

B-4eTBepPTLIX, NMPUMEHEHUEe YyKa3aHHOro CXOAHOro 3aKoHa (MHOro NpaBoOBOro akra) K AaHHOMY (He
YPErynMpoBaHHOMY 3aKOHOOATENbCTBOM WM OOrOBOPOM) CEMEWHOMY OTHOLLUEHWIO He MPOTUBOPEYUT
CyLWeCTBY Takoro OTHOLUEHUSA.

AHarnornss npaBa Aonyctuma, Korga CemeriHble OTHOLUEHUS He yperynupoBaHbl 3aKOHOO4ATeNbCTBOM M
(MriM) OOroBOPOM M HET 3akoHa (MHOTO NPaBOBOrO akTa), pPerfnameHTUMPYHLEro cxogHble obLecTBEHHbIe
OTHOLWeHMs. AHanorua npaBa O3Ha4yaeT onpeaeneHue npaB U 06A3aHHOCTEN YYACTHUKOB CeMeMHbIX
OTHOLWIEHMA uUcxoasi M3 OOWMX Havyan M CMbICNla CeMeWHoro 3akoHopartenbcTBa. CewmeliHoe
3aKoHOOATENbLCTBO UCXOAMUT U3 HEOOXOOANMOCTU YKPEMMEHUS CEMbU, MOCTPOEHUS CEMENHbBIX OTHOLWEHUA. CMbicn
CEMENHOro 3aKkoHoAaTeNbCTBa BPS4 NN MOXHO onpeaennTb 04HON hpasoi, OH MOXeT ObiTb OOHapyXXeH Nub B
pesynbTaTe aHanM3a BCeX CEMENHO-NPaBOBbIX HOPM.

Mpu wucnonb3oBaHUM aHanormM npaBa HeobxoguMMo yuuTbiBaTb TpeboBaHusi [OOGPOCOBECTHOCTH,
ryMaHHOCTUW, Pa3yMHOCTU U CMpaBeanMBOCTU. OTU OLIEHOYHbIE KaTeropuvM MO3BONAT Y4eCTb onpeaeneHHble
06CTOATENbCTBA KaXKO0W KOHKPETHOW CUTyaLuu.

§ 5. [luteparypa no cemeriHomy npaBy

Mo cemenHomy npaBy onybrmMkoBaHO AOCTAaTOYMHO Gonblioe kKonmnyecTBo pabot. NMonaraeM BO3MOXHbIM
BbIOENUTEL Hanbonee 3HaYMTENbHbIE, C HALLEWN TOYKN 3pEeHUst, Tpyabl.

OcHoBOW 4111 pasBUTUS HayK1U CEMEWHOrO npaBa Kak B Poccumn, Tak M 3a pybekoMm MOCnyXuro 4acTHoe
npaso [peBHero Puma. B cBs13n ¢ 3TUM Npu n3yvyeHnm Kypca npexage Bcero Heobxoaumo obpatntbca Kk paboTtam
B.M. XBocToBa "Cucrtema pumckoro npasa. CemelHoe npaBo. HacnegcreseHHoe npaso” (1883), C.A. MypomueBa
"I'paxkgaHckoe npaeo ApesHero Puma" (1909), "Pumckoe 4vactHoe npaso" (nog pea. W.b. Hoeuukoro n W.C.
Mepetepckoro (1948)).



Hanbonbwmin Bknag B hopMMpoBaHME HayKM OTEYECTBEHHOro CeMeWHoro mnpasa, 0e3ycrnoBHO, BHeEC
N3BECTHENLUNIA JOPEBOMOLUMOHHBIA POCCUACKMIA LUMBUNUCT A.W. 3aropoBCKknii, co3naBLUMIA HENPEB3OWAEHHbIA U
no cen geHb TpyA "Kypc cemenHoro npasa” (1909). M3 nponsBeaeHuii, HanncanHbix 4o 1917 r., cnegyeT Takke
o6paTuTb BHUMaHue Ha "/ccrieqoBaHnst MO PyCCKOMY MpaBy CEMeNHOMY M HacneactBeHHomMy" W.I. OpluaHckoro
(1877), "Ouepk tOpnONYECKUX OTHOLUEHMI, BO3HMKaKLWMX M3 cemenHoro cots3a" K. KasenuHa (1884), "O6
OTHoLWeHuAX cynpyros no umyecTtsy" A.®. Kasumupa (1884), "O 6padyHom coto3e, pacTopxeHnn Gpaka, BracTu
poautenen n npoy." A.3. Cokonosckoro (1889), "IlnyHoe 1 NMyLLLECTBEHHOE MONOXEHNE 3aMYyXHEN >KEHLLUHbI B
rpaxgaHckom npaee” B.U. Cunarickoro (1910).

Henb3sa Takke He ynoMsiHyTb 0 paboTtax K.I1. NMNobegoHocueBa "Kypc rpaxgaHckoro npasa" B Tpex Tomax
(1896), H.C. CyBopoBa "YuebHuk LepkoBHoro npaea" (1908), B./. CepreeBuya "llekunm n mnccnegoBaHus no
apesHen uctopum pycckoro npaea” (1910), H0.C. Nambaposa "paxkgaHckoe npaeo” (1911), I.®. LepweHeBnya
"YyebHuk pycckoro rpaxgaHckoro npasa" (1911), O.U. Mewepa "Pycckoe rpaxgaHckoe npaso” (1914), WN.A.
MokpoBckoro "OcHOBHble Mpobnemsbl rpaxgaHckoro npasa" (1917), KoTopble paccmaTpyBan WHCTUTYTbI
CEMENHOro npaBa B KOHTEKCTE HayKWN rpaXkgaHCKOro npasa, NOCKOSbKY TPaAMLMOHHO CEMENHOE NpaBo CYMTanoch
COCTaBMSIIOLLEN rPaXa4aHCKOro npaea.

Hemanyio nenty B pasBuTUE CEMEWHOro npaBa B Poccun BHeCnM COBETCKME YyeHble. W3 Tpyaos
COBETCKOro nepuoga MOXHO BblAenuTb "JIMYHble M UMYLLECTBEHHbIE OTHOLLUEHMS B coBeTckon cembe" H.B.
PabuHosunya (1952), "CoBeTckoe cemeinHoe npaso" B.A. Tapxosa (1963), "CemenHoe npaso" B.A. PsaceHuesa
(1967), "OcHoBbl 3akoHogaTenbcTBa 0 bpake n cembe" A.W. MNMeprameHT (1969), "CemeiHble NpaBOOTHOLUEHUS B
CCCP" E.M. BopoxewikuHa (1972), "mywiectso cynpyros” B.IM. HukutuHon (1975), "3akoHogatenscTBo o Opake
n cembe: lpakTnka NpUMeHeHusi, HekoTopble Bonpocbl Teopun" B.M. LWaxmatoBa (1981), KOMNEKTMBHYHO
MoHorpacdwmio "3akoHogaTenbCTBO 0 Opake M cembe U MpakTuka ero npumeHeHus (k 20-netnio OcHoB KoBC
PC®CP)" (nog peg. J1.M. 3earnHueson, J1.I'. KysHeuoson, .U. CtpenbHukoson, H.N. MacneHnHukoson n bB.H.
MespuHa (1982)), "CoBeTckoe cemeinHoe npaso” [.K. MaTtBeesa (1985), "Bonpockl COBETCKOro CEMeHOro npasa
B cynebHon npaktuke" A.M. BenskoBoin (1989).

W3 coBpeMeHHoI nuTepaTypbl MO JaHHOW TeMaTuke criegyeT BblgenuTb "CeMenHoe npaso: Y4ebHuk" M.B.
AHTOKONbCKOM (2013), "CemenHoe npaBo: YUYebHuk anga akagemmyeckoro bakanaspmarta” A.M. Heuaeson (2014),
"CewmenHoe npao” J1.H. NuyennHueson (2014), ctatbto J1.KO. MuxeeBon "PasBuTue kogmudukaumm poOCCUMCKOro
cemMenHoro npasa" B kHure "Kogudumkaumsa poccumnckoro yactHoro npasa 2015" (nog pea. N.B. KpaweHnHHukoBa
(2015)).

KoHcynbTaHTln0C: npumeyaHue.
KommeHTapum k CemenHomy kogekcy Poccuinckon ®epepaumm (nog pea. V.M. Ky3sHeLoBOW) BKIOYEH B
NMHEOPMALMOHHBIN BaHk cornacHo nybnukauum - BEK, 1996.

Oco60ro BHUMaHWSA 3acny>XnMBalT KOMMEHTapUKN K KOANMUUUPOBAHHLIM akTam Mo CeMeWHOMY npasy, B
4YaCTHOCTW, B COBETCKUIN Nepuog - kommeHTapum k Kopekcy PCOCP o 6pake n ceMbe, a ¢ 1996 I. - KOMMEHTapun
k CemeniHomy kogekcy P®. B nx uncne KommeHtapunm k Kogekcy o 6pake n cembe (nog peg. H.A. OcetpoBa
(1982)), KommeHnTapumn k CemeriHomy kogekcy Poccumnckon Pegepaumm (yvebHo-npaktudeckuin) (nog pea. U.M.
KysHeuoBow (2002)), KommeHTapuii kK CemenHomy kogekcy Poccuiickon ®epgepauun J1.M. TNyenuHueson (2011),
MocTaTelHbIi kKOMMeHTapuin k CemenHomy kogekcy Poccuiickon ®epepaumu, PegepansHomy 3akoHy "O6 oneke
n noneuntenbctee" n ®PepepanbHoMmy 3akoHy "OO akTax rpaxgaHckoro coctosHus" (nog peg. [1.B.
KpaweHunHHukoBa (2012)).

BesycnoBHbI MHTEPEC BbI3bIBAOT U COBPEMEHHble paboTbl, MOCBSALEHHbIE OTAEMbHbIM WMHCTUTYTaM
CeMenHoro npasa, B YacTHocTh "Oneka 1 nonevnTenscTBo: Teopus n npaktuka" J1.H0. Muxeeson (nog pea. P.I.
ManaHkoBou (2004)), "lNpaBooTHoweHnss cobetBeHHocT cynpyros” A.B. Cnenakoson (2005), "AnnMeHTHble
obsizaTenscTBa M 00A3aHHOCTU 4reHoB ceMby: [NpakTnyeckoe nocobue” J1.B. Tuxomuposon (nog pen. M.HO.
Tuxomuposa) (2011), "AnMMeHTHble NMpaBa M 00A3aHHOCTM 4neHoB cembu: [NpakTudeckoe nocobue” M.HO.
Tuxomupora (2011), "CypporaTHoe maTepuHcTBO B Poccuiickorn ®egepaumm: Npodnembl TEOPUM U NPaKTUKK:
MoHorpadgus" T.E. Bopucoson (2012).

N pasymeeTcs, Hemnb3s He YNOMSAHYTb O MPOM3BEAEHUSIX pasHbIX NeT, MOCBSLIEHHbIX 3apybexHomy u
MeXayHapoAHOMY ceMeiHOMY npasy. B ux uucne: "Bonpocbl 6paka M pas3soga B MexayHapoOHOM 4aCTHOM
npase" H.B. Opnosoii (1960), "Bbpak 1 cemMbs B MexayHapogHOM 4acTHom npase" (1966), "MexayHapoaHas
3awmTa npas 1 uHTepecoB geten" U.K. Nopoaeukon (1973), "Bpak n passog B OypXya3HOM ceMenHOM npase”
O.A. Xaszoeom (1988), "CemelnHble OTHOLLUEHMSI B MexayHapogHoM 4dacTHom npase" H.A. LebaHoBon (1995),
"CewmenHoe npaBo Poccuiickon Pegepaumm n MHOCTpPaHHbIX rocyaapcTB: OcHoOBHble MHCTUTYTHI" (nog pen. B.B.
B3anecckoro (2004)), "CemenHoe npaBo Ha pybexe XX - XXI BekoB: k 20-netuto KoHseHumn OOH o npaBax
pebeHka: Matepuansl MexayHapoOHON Hay4yHO-NpakTudeckon koHdepeHummn" (2011), "BpayHbin gorosop B
Poccuiickon  depepaunn, apyrux rocygapcreax - ydyactHukax CoppyxectBa Hesasucumbix [ocypapcts u



BanTuun: YuyebHo-npaktnyeckoe nocobue" A.H. JleBywkuHa (2012), "MIHCTUTYT ycbiHOBMeHMs B Poccnn n ctpaHax
EBponbl: cpaBHUTENBLHOE TEOpPETUKO-NpaBoBoe uccriegosaHue” J1.A. CmonuHon n A.B. 3ageceHckon (2014).

Jlnutepatypa krn. 1

1. AHTokonbckas M.B. CemeinHoe npaBo: YuebHuk. 2-e nsa., nepepab. n gon. M.: KOpucts, 2004.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemenHoro npaa" BKMOYEH B MHAOPMALMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeniHoe v xunuHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

2. 3aroposckuinn A.W. Kypc cemeriHoro npaBa (o uag.: Ogecca, 1909). M.: 3epuano, 2003.

3. Makeea O.A. CemenHoe npaBo Poccuiickon ®Pegepauun: OCHOBHblE MNPOOMEMbl, MEepCneKkTUBbI
JanbHenwero passutnda. Metogonorus npenogaBaHus cemenHoro npaesa Poccuickon ®epepauun /[ CemenHoe
n xxunuwHoe npaso. 2009. N 1.

4. Cunawncknin B.. Pycckoe rpaxagaHckoe npaso. M.: CtatyT, 2002.

5. MocTaTenHbIi koMMeHTapuin k CemeriHomy kogekcy Poccuiickon ®epepauun, degepanbHOMy 3aKOHY
"O0 oneke n noneuntenbcTee" 1 PegepanbHomy 3akoHy "OB6 akTax rpaxagaHckoro coctosHus" / MNog peq. I1.B.
KpaweHuHHukoBa. M.: CtatyT, 2012.

Mnaea 2. 3AKINNIOYEHUE U NMPEKPALLEHME BPAKA
§ 1. MNoHsiTne Bpaka

3akoHoOaTeNnbLCTBOM He onpefensieTca noHsatue Opaka. OpHako CemenHbii kogekc PO u gpyrue
HOpMaTUBHbIE MPABOBbIE aKTbl LUMPOKO OMEPMPYHOT AaHHbIM MNOHATMEM. [na ero ysaAcHeHuss HeobxogmMmo
06paTUTLCH K UCTOPUN.

Tak, M3BEeCTHbI OTeyeCcTBEHHbIN uuBMNUCT A.U. 3aropoBCKMN pasrpaHuymBan TpU OCHOBHbIE TpymMmbl
TEOpWI, KOTopble onpenensany NoHATMEe ceMbh U Opaka u Bpemsl uMx nosaerneHus. lepas, cTapenwas no
BpeMeHU, Teopus, y "MCTOKOB" KoTopoln ctosinn baxodeH, Mak-fleHHaH n MopraH, oTpuuaeT cyLiecTBoBaHUE
MHOUBMAYyanbHOro opaka B ApeBHeENLLEE BPEMS HE TONMbKO B MOHOTFaMHOW, HO M B nonuramHon dopme. B 10
BpEMSA, MO MHEHWIO arnororeToB AaHHOM Teopuu, cyllecTBoBano 6ecnopsigoyHoe mnornoBoe  obuieHue,
NPUMEHNTENBHO K KOTOPOMY MCMNOMNb30Banoch NoHATME "nnemeHHon 6pak". lNpeactaButenu Apyron Teopuu, C
Moctom 1 Konepom Bo rnaee, cuMTaloT NEPBOW CTYMNEHbIO Gpaka u cembmn Gpak rpynnosoi. Mnemsi pacnagaetcs
Ha rpynnbl, CBA3aHHble KPOBHbIM MAaTEPUMHCKMM pPOACTBOM, nNpuyem Opaku (He uHOuBMAyanbHble U He
MOHOraMHbI€) 3aKMoYalTCs TONBbKO MEXAY 3TMMMU rpynnamu, a He B npefenax Kaxaow m3 Hux (3k3oramwst).
TpeTtbsa Teopus (Bectepmapk, Ctapke, KayTckuin) oTpyuaeT CyLLeCTBOBaHNE HE TONbKO Opaka MNieMeHHOro, Ho u
rpynnosoro. NepBon CTyneHbo pa3BUTUSA CEMbU anonoreTbl 3TON TEOPUM CYUUTAKOT Bpak NapHbIA, MOHOraMHbIN,
XOTSl U HE UHAMBMAYANbHbLIN <1>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHuUrn A.W. 3aroposckoro "Kypc cemenHoro npasa" BKMIOYEH B MHAOPMALMOHHBLIA BaHK
cornacHo nybnukauum - "CemeriHoe v xunuiHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: 3aroposckuin A.U. Kypc cemerHoro npaea. Ogecca, 1909. C. 1 - 2.

Mo mHeHuto A.WN. 3aropoBckoro, 6pak MOHOraMHbIA U MHOMBUAYAmNbHbLIA - 9TO MNOCMeaHAs CTyneHb Opaka.
Ero npealwecTtBEHHNKOM CTana nartpuapxarnbHasi CEMbSl, U3 KOTOPOW OH "pasBuncs BIIUSIHUEM SKOHOMUYECKMNX
NpVYVH (He BCSIKOMY CPeACTBa MO3BOMANIN MMETb HECKOMbKO KEH) M PEeNUIMO3HbIX BO33PEHWI, OTpULABLLMX
nonurammio" <1>.

<1> Tam xe. C. 2.

OpHo 13 nepBbix NOHATUA Gpaka Obino gaHo B Il B. H.3. puMckum topuctoM MoAECTMHOM, COrnacHo
KoTopoMy Bpak - Coo3 MyXa U XeHbl, 00beJUHEHME BCEN XU3HU, OOLLEHNE B MpaBe BOXECKOM 1 HYEITOBEYECKOM.

OT0 onpegeneHne COOTBETCTBYET TONbKO Opaky cum manu, nbo B Opake sine manu He Gbino divini et
humani iuris communicatio: yy>kas arHaTU4ECKON CeEMbe MYyXa XeHa He ydyacTBoBasna B pefIMrmo3HOM KysibTe aTOn



CeMbW, HE CBA3bIBallM €€ C My>XXeM U HUKaKne CBA3N CBETCKOro npasa <1>.

<1> Cm.: Pumckoe 4acTtHoe npaBo: YuebHuk / MNog pen. N.b. Hoeuukoro, U.C. TNepeTtepckoro. M.: KOpucts,
2004.

Bnepeble B Poccumn noHaTHe 6paka 6bino gaHo B Kopmyen kHure: "bpak eCTb MyXXeBe U XeHe coveTaHue,
cObITUE BO BCel Xn3HN, boxecTBeHHbIst 1 YenoBeveckns npasabl obLeHne".

CoBpeMeHHOe pPOCCUICKOe 3aKoHoAaTeNnbCTBO He AaeT NoHATUMA G6paka. B Onpepenerum
KoHcTuTtyumoHHoro Cyga P® ot 17 maa 1995 r. N 26-O "OO6 oTkasze B MPUHATMM K PACCMOTPEHUIO Karobbl
rpaxaaHkm MonnHon Bepbl MeTpoBHbI" <1> 0TMevaeTcs, YTo onpedenenne noHATMA Opaka - 3TO npeporaTmBa
3aKkoHogaTtens, ogHako NoHATME Bpaka He cogepxuTca B KoHCTUTyunn P® unu B MHbIX HOPMATMBHBLIX MPaBOBbIX
akTax. YeTkoro onpegeneHus 6paka He 6bIno aHO M B akTax CeMerHOro 3akoHoAaTernbCcTBa NpoLUnoro Beka, 3a
NCKIOYEHMEM HEKOTOpLIX M3 HUX. Tak, Hanpumep, cT. 12 Kogekca 3akoHOB 0 Opake, ceMbe U Orneke (panee -
K30bCO PC®CP) 1926 r. <2> onpegensina 6pak Kak Hann4ine Taknx pakTnyeckux OTHOLLEHUI MeXOy MYXYUHON
N XEHLUMHON, Kak COBMECTHOE COXUTENbCTBO, BEAEHME NPy 3TOM COXMTENbCTBE OOLLEro X035AWCTBa, B3anMHas
mMaTepuanbHasd nogaepXkka, COBMECTHOe BOCMUTaHWe AeTen. TpaauMuMOHHO POCCUMICKOE 3aKoHOA4AaTeNbCTBO
onpegenano 6pak (Yepes ycnosusi, HeobxoamMMble A5 €ro 3aKYeHnst), a Takke NopsiAoK 3aknoveHus bpaka.

<1> CIC "KoHcynbTaHTlntoc".
<2> CY PCOCP. 1926. N 82. Ct1. 611, 612.

B Hayke cyLecTBYHOT pas3nuyHbie noaxonbl K onpegeneHuto 6paka. Tak, A.. 3aropoBckuin paccmarpuean
Opak B kayecTBe MHCTUTYTa OcOBOro poda M Kak HOPMUPOBAHHBLIN MPABOM MOXW3HEHHbLIA MOMOBOW CO3
MY>XUMHbI U XXEeHLMHbI. DakTU4ECKY0 OCHOBY Opaka, TakuM 0Opa3oM, COCTaBMsieT COXUTENbCTBO MYX4YMHbI Y
XeHWwuHbl <1>. [JaBasi onpepeneHne Opaka Kak CO3a MYXYMHbl M JKEHLUHbl C LUEeNbl COXWUTENbCTBA,
OCHOBAHHOr0O Ha B3aMMHOM COrfnalleHMn U 3aKMYeHHOro B ycTaHoBNEeHHouW dopme <2>, [.O. LepueHeBuny
obpallan BHMMaHWE Ha YCNoBMsl, KOTOPbIM LOMKEH Obin yaoBneTBopsATb 6pak. A KO.C. FlambapoB paccmartpuBan
Opak B OPEBHOCTU Kak He MMEBLUMA 0coboro 3HadeHusi, a "npencTaBnsBLUMI COBOM He 4YTO MHOEe, Kak
pa3HOBMAHOCTb JOroBopa Kynnu-npogaxu” <3>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemenHoro npaa" BKMIOYEH B MHAOPMAaLMOHHBLIA BaHK
cornacHo nybnuvkaumm - "CemeniHoe v xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: 3aroposckuin A.W. Kypc cemeliHoro npaea. C. 5 - 6.
<2> Cwm.: WepieHeny IN.®. YyebHUK pycckoro rpaxkaaHckoro npaea. M.: M3g. 6p. bawmakosbix, 1911.
<3> [N'ambapos KO.C. NpaxgaHckoe npao. Obwas yacte. Cl16., 1911 // CI1C "lapaHT".

B topunamnyeckom cmbicne K.I. MNobegoHocues onpeaensan 6pak kak COeAMHEHUE MYXYMHbl U XKEHLUUHbI,
OCBsILLIeHHOE 06LLEeCTBEHHbIM CO3HaHNEM, T.e. Mony4yMBLUEe lopuanyYeckuin xapakrep. o MHeHVIO uMBWMAMCTA,
Bpak 3akn4aeTcs No OroBOpY: UM BO3byxAaeTca AOrOBOpHOe, 06a3aTenbCTBEHHOE OTHOLLEHNE, B KOTOPOM W
KeHa, U MyX B3aVMHO MPUHUMAIOT Ha cebsa 06sa3aHHOCTM <1>. Kak COK3 MYXUYMHbI M XKEHLUMHbl C Lenblo
MOMOBOro BOCMOSTHEHMS N eAMHEHMS BCeN Xn3Hun onpegensan 6pak B.W. Cepreesuy. CywectBo bpaka noytn He
nogaaeTcs puandeckomy aHanumay <2>.

<1> Cm.: lNobegoHocues K.IN. Kypc rpaxagaHckoro npaea. B 3 1. CI16.: CuHogansHas tunorpadcumsa, 1896 //
CIC "TapaHT".

<2> Cm.: CepreeBund B.W. Jlekumm n nccnegosaHmsi no gpeBHen nctopmm pycckoro npaea. Cr16.: Tun. M.M.
Cractoneswnya, 1910 // CMNC "TapaHT".

B cBoto ovepeab, H.C. CyBopoB obpalian BHUMaHWE Ha [OOrOBOPHbIA 3reMeHT Opaka kak MOHOramHoro
COH03a MY>KYMHBI U KEHLLMHbLI, NpeacTaBnsaowero coboil HepasgernbHoe 06LleHWe B TeYeHUe BCEN XKU3HU U
B3aNMHOe coy4acTue B 6oxxeckom u YyenoseveckoM npase. Ho GpayHblii JOroBop OTNMYaeTcs OT BCEX ApYrux
[OOroBOPOB, BO-MEPBbIX, TEM, YTO COAEP)KaHNE Ero He 3aBUCUT OT ONpeAeneHns MHAWBUAYanbHOW BONKW, a faeTcs
npupoaow kak Heobxoanmoe BblpakeHne HEM3MEHHOIO eCTECTBEHHOMO BIeYEHUs K MPOAOIMKEHNIO U COXPaHEHUIO
poAa; BO-BTOPbIX, TEM, YTO HanpaBrnsieTCsl He Ha COBEPLUEHNE OTAENbHbLIX KakMx-nMbo OEeWCTBUA, MCMNONTHEHMEM
KOTOpbIX OH NpekpaLiancs Obl, Nogo6bHO ApYrMM AOroBOpPHBIM 00s3aTenscTBaMm, a Ha B3auUMHOE "OonorHeHue"



OByXx JNIMYHOCTEN MO BCEM CTOpOHaM YEeroBEeYECKOM XU3HN N Ha BCHO XN3Hb <1>,

<1> Cm.: CyeopoB H.C. YuebHuk uepkoBHOro npaea. M.: lNMevaTtHs A.N. CHerupesown, 1908 // CIIC
"lapaHTt".

Mcxona us aHanmnsa pasnuyHbix NOAXOO0B K onpeaeneHunto 6paka gaHHoe NOHATUE MOXHO paccMaTtpuBaTh
B Y3KOM U LLUMPOKOM CMbICNe, B MPaBoBOM W couuanbHoM. B couuanbHOM 3HavyeHuMM Opak npepcraBnseT
cobon MHororpaHHoe fiBfieHWe U oxBaTbiBaeT (HU3NONOrMYeCKN, M[OYXOBHbIA, IKOHOMMUYECKUN,
NpaBoOBOMW, @ MHOrA4a U PEenUrMo3Hbin acnekTbl. [Ns lpucnpyaeHUnn 3HavyeHne UMEOT 3KOHOMUYECKUN W
NpaBOBOW acCMeKTbl, KOTOPble BOMJIOLATCA MPexae BCero B 0COObIX MMYLLECTBEHHbLIX OTHOLLUEHMSX MexXay
cynpyramu.

B y3kom cMmbicne, T.e. NPUMEHUTENBHO TONBKO K 3akoHoaaTenbcTBy Poccunckon depepauun, 6pak - 3To
COKO3 MYXUYMHbI U XEHLUMHbI, 3aperMcCTPMpPOBaHHbIA NpU COONMOAEHUN OnpeaesieHHbIX YCNOBUMA B
opraHax 3anMcu aKTOB TrpPaXOAHCKOro COCTOSHUA U MOpPOXAAawWMA  B3auMHble  JIMYHbIe
HeuMMmylleCTBeHHble U UMyLLeCTBeHHble NMpaBa M 00s3aHHOCTU. [laBasi onpegeneHve 6Gpaka B LUMPOKOM
CMbICIE, Mbl HE MOXEM OrpaHUYMBaTLCS UCKMIOYMTENBHO HOPMaMun 3akoHodaTenbcTBa Poccuinckon denepaunn,
a crnegoBaTeribHO, FOBOPUTL MWL O MOHOraMHoM ©Opake, ydnTbiBas, 4To B cooTBeTcTBUM cO CcT. 158 CK PO
npusHatlTcs Opaku, 3akniodeHHble 3a npegenamu Poccuiickon ®epepauuun, ecnv npu 9ToM  CoBNOOeHbI
TpeboBaHWs 3aKOHOAATENbCTBA CTPaHbl 3akntoveHns bpaka, B TOM YMcre 1 nonMraMHble Gpaku.

CTOPOHHMKM NO3MLMN PacCMOTPEHUS Dpaka Kak CAENKN OCHOBBLIBAKTCA Ha TOM, YTO K NOPSAKY 3aKIoYeHns
Opaka, ycrnoBusiIM ero [OenCTBUTENbHOCTU W MpeKpalleHns NpeabsBrsiTCcs onpeaerneHHble TpeboBaHus.
HekoTopble GpayHble OTHOLIEHMS MOTYT PerynmpoBaTbCs Ha OCHOBaHUN 4OroBOpa: UMYLLLECTBEHHbBIE OTHOLLIEHMS
B Opake 1 nocne ero pacTopXXeHus.

PaccmatpuBas 6pak kak cTaTtyc, MOXXHO rOBOPUTb O TOM, YTO OH NpuobpeTaeTcsa cybbekTom B pesynbTaTe
COBepLUEHMS NMpeanMcaHHbIX 3aKoHOM aencTBuin. ObnagaHue 3TMM CTaTycoM MO3BONSIET OTHECTM cybbekTa K
KaTeropum xxeHatbix nogen <1>.

<1> Cm.: paxxgaHckoe u ToproBoe nNpaBo kanutanucTudeckux rocygapcts / Moa peq. E.A. Bacunbesa. M.,
1993. C. 517.

CTOPOHHMKM NO3MLMK, COrMacHO KOTOPOW Opak - 3TO MHCTUTYT 0cob0ro poaa, cchiatoTcs Ha To, 4To Opak
UMEET LeNnbl He Cco3gaHMe WMYLLECTBEHHbIX MOCNeACTBUA, a MNpeXAae BCEro HPaBCTBEHHOE, AYXOBHOE
copepxaHve. bonbLMHCTBO OTHOLLEHWUI, KOTOPbIE BO3HUKAIOT B Opake, He perynmpyoTcst MpaBoM.

Bo3Bpawascb K pacCMOTPEHUIO MOHATUS Bpaka MPUMEHUTENbHO K POCCUMCKOW MNpPaBOBOW CUCTEME,
cnenyet yyecTb, YTo Bpak - 3TO topuaNYEeCKMin hakT, NPaABOOTHOLLIEHNE U MHCTUTYT CEMENHOro Npaea.

Kak rwopugnyecknn ¢akt Opak - 3TO pa3HOBUAHOCTb akKTa rPaXAaHCKOrO COCTOSHUA,
3aperMcTpupoBaHHOrO B YCTaHOBJIEHHOM 3aKOHOM MoOpsiike, a UMEHHO BOJIEU3bSBIIEHUE MYXYMHbI U
YX€HLMHbI HA BO3HUKHOBEHME MeXAay HAMU NMPaBOBbIX OTHOLWEHU, OCHOBAaHHbIX Ha JINYHOM 3remMeHTe. B
KayecTBe HpUaNYeCcKoro gakta 6pak MHoraa paccMaTpuBaloT Kak COCTOsIHMe (PasHOBMAHOCTb HOPUONYECKOrO
hakTa Hapsgy ¢ AENCTBUSIMU U COObITUAMMN).

Kak npaBooTHowWweHue ©Opak - 3TO yperynupoBaHHble  3aKOHOAATEeNIbLCTBOM  JINYHbIE
HeMMyLleCTBEeHHbIe U MMYLLEeCTBEHHbIe OTHOLUEHUSA MeXAy Cynpyramu.

Bpak kak MHCTUTYT CeMEeMHOro npaBa (a ecnu paccmaTpuBaTb CEeMerHOe NpaBo Kak noJoTpachb
rpaXkgaHCcKoro npaea, TO WHCTUTYT T[paXOaHCKOro npaBa) - 3TO COBOKYMHOCTb MPaBOBbIX HOPM,
perynupyrowmx ycrnoBusi U NOpAAOK 3aKNOYeHUs, pacTOpPXXeHUs!, MPU3HaHUss HegeucTBUTENbHbIM Opaka,
FNINYHbIE HEUMYLLECTBEHHbIE U UMYLLECTBEHHbIE OTHOLUEHUA MeXAay cynpyramMmu.

OnpepgeneHne NoHATUA "6pak" n COOTHOLLEHWNST 3aperncTpupoBaHHoOro bpaka ¢ daktuyeckummn BGpadHbimm
OTHOLLEHUAMUN MUMEET YPE3BbIYaNHO BaXXHOE 3HAYeHME AN BO3HUKHOBEHUS HE TOMbKO CEMEMNHbIX, HO U UHBIX, KaK
YacTHO-, Tak M MNybNMYHO-NPaBOBbLIX, OTHOLUEHWI, HanpMMep NPV YCTaHOBMEHUW, BrnpaBe nu "dakTudeckue
cynpyrn" oTkasaTbCs OT Aayu CBUAETENbCKUX NokasaHun apyr npotmMe gpyra (4. 1 cT. 51 KoHctutyuumn PO; y. 4
cT. 56 YIK P® <1> 1 gp.); npumeHsieTca N K Ux OTHoleHusM cT. 316 YK P® <2>, cormacHo KOTOpow Nnnuuo He
MOAMNEXNT YrorioBHOW OTBETCTBEHHOCTM 3a 3apaHee He obelwaHHoe YKpbIBaTeNnbCTBO MNPECTYMEHNS,
COBEPLLEHHOrO €ro Cynpyrom unv 6nmn3kMm poaCcTBEHHUKOM; MPU UCMONb30BaHNM BO3MOXHOCTM NpuobpeTeHus
POCCUIACKOro rpaxkaaHcTBa B ynpoLleHHOM nopsiake (nogn. "6" n. 2 c1. 14 ®epepansHoro 3akoHa ot 31 mas 2002
r. N 62-03 "O rpaxxgaHctee Poccuiickon ®enepauun” <3>) n ap.

<1> YronoBHo-npoueccyanbHbIn kogekc Poccunckon ®egepaunm ot 18 gekabpsa 2001 r. N 174-d3 // C3
P®. 2001. N 52 (4. 1). CT1. 4921.
<2> YronoeHbii kogekc Poccuiickon ®epepauum ot 13 noHs 1996 r. N 63-d3 // C3 Pd. 1996. N 25. Cr.



2954.
<3> C3 P®. 2002. N 22. Cr. 2031.

BaxHenwmm copmManbHbIM KpuTeprueM Opaka, oTnu4yarwum ero oT ApYrux topuandeckmx ¢akTtoB B
CEMEVNHOM W rpaXkgaHCKOM npaBe, ABNAeTCs (hakT rocydapCTBEHHOW perucrpaumi. 3Tum Bpak oTnudaetcs
npexae Bcero OT pakTu4eckux OpayHbiX OTHOLUEHWW, He NOopOoXAawLwmx TeX MNOCNeACTBUK, KOoTopble
NnpeaycMoTpeHbl CEMENHBIM U APYTMM 3aKOHOAATENLCTBOM B OTHOLLEHWUM CYNpYroBs, Yer Gpak 3aperncTpupoBaH.

B peiicTByloLLEM POCCUINCKOM 3aKOHOAATENbCTBE HET MHCTUTYTa "dhaktnyeckoro Opaka". 3akoH He
NpU3HaeT He3aperMcTpMpoBaHHLIN Bpak N He cyMTaeT BPaKOM COXUTENBCTBO MYXXYMHbI U KEHLLMHbI, B TOM Yucre
BeayLmx obLiee X03aMCTBO, XOTA HA NMPaKTUKE HEPELKO JIIOAM NpUAaT haKTUYeCKnmM GpadHbiM OTHOLUEHUSIM He
MeHbLUee 3HavyeHne, YeMm 6paky, 3apermcTpMpoBaHHOMY B OpraHax 3anucu akToB TPaXK4aHCKOro COCTOSIHUA,
3abbiBass 0 TOM, 4YTO (pbakTUyeckun Gpak He nopoXaaeT COOTBETCTBYIOLLMX MPaBOBbLIX MNOCNEACTBUMUA. 3JTO
noaTeepxagaeTcs U cyaebHON NpakTukom <1>,

<1> Cwm., Hanpumep: OnpeaeneHne KoHctutyumoHHoro Cyga P® ot 17 masa 1995 r. N 26-O "O6 oTkase B
NPUHSTUN K pacCMOTPEHMI0 Xanobbl rpaxkgaHku MloHmHon Bepbl [NeTpoBHbI".

WckntoveHne caenaHo nuilb Ang nuu, BCTYNUBLUMX B pakTudeckne bpayHble oTHOWeEHUs Ao 8 uons 1944
r., MOCKOSbKY AENCTBOBAaBLUEE B TO BPEMS 3aKOHOOATENLCTBO MPM3HABANo paBHOMpPaBHbIMKW ABa Buaa Opaka:
3apervcTpupoBaHHbI B opraHax 3arca un daktudeckun 6pak. Ecnu dpaktnyeckmin 6pak He Gbin 3aperMcTpupoBaH,
OH COXpaHsAI NpaBoBYHO cuny Tonbko Ao 8 mnona 1944 r. Jlvua, KoTopble BCTyNuUIM B dakTudeckne OpadHble
OTHOLWIEHNA 00 m3naHus Ykasa MNpeangnyma BepxosHoro CoBeta CCCP ot 8 mionsa 1944 r. "O6 yBenuyeHumn
rocyaapCTBEHHOWN MOMOLLM BEPEMEHHBIM XEHLUUHAM, MHOTOAETHBIM M OOAMHOKMM MaTepsiM, YCUIEHMU OXpaHbl
MaTepuHCTBa M OeTcTBa, 0O YCTaAHOBMEHMM MOYETHOro 3BaHWA "MaTb-repouHa" ©n  yupexaeHun opaeHa
"MaTtepuHckas cnaea" u meganv "Meganbe MaTepuHcTea" <1>, Nnpyu B3auMHOM corfacum Mornv oopMuUTbL CBOMU
OTHOLUEHMS MyTEM perncrpauumn bpaka c ykazaHMeM Cpoka COBMECTHOW hakTUYECKOM xu3Hu. B cuny n. 4 cT. 247
paHee penictBoBaBwero [TIK PCOCP <2> ycraHoBrneHuMe akTa COCTOSHUS B akTUYecknx OpayHbIx
OTHOLUEHMSAX MOIMO UMETb MECTO, €CfM 3TU OTHOLUEHMS BO3HMKNN OO0 U34aHMs BblleHa3BaHHOro Ykasa u
cyllecTBOBanu o cMepTy (unu nponaxu 0e3 BeCcTU Ha (ppoHTE) OAHOro M3 InuL, COCTOSIBLUMX B Takux
OTHoLeHuAX. [ins Tex cnyvaes, koraa gaktnyeckue 6GpayHble OTHOLIEHUS He MOrnu 6biTb 3aperncTpyMpoBaHbl
BCNEACTBME CMEPTM WM nponaxu 6e3 BecT OJHOro M3 akTUYecKMx cynpyroB B nepuog Benuvkown
OTeyecTBEHHOW BOWHbI, ApyroMy chakTudeckomMy cynpyry Obino npegocTaBrieHo npaBo obpatutbca B cyg C
3asiBMEHNEM O MpPU3HAHMU ero (ee) Cynpyrom ymepLlero unu nponasBliero 6e3 BeCcT Ha OCHOBaHWMU paHee
JEeNCcTBOBAaBLLEro 3akoHoaaTenbcTBa <3>.

<1> BegomocTu BepxosHoro Coseta CCCP. 1944. N 37.

<2> paxgaHckui npoueccyanbHbii kogekc PCOCP. YTpaTtun cuny B €BA3M C NpuHATUEM [pakgaHCcKoro
npoueccyanbHoro kogekca Poccuiickon Pepepaumm (aanee - MK P®) ot 14 Hoabps 2002 r. N 138-93 // C3 PO.
2002. N 46. Cr. 4532.

<3> Ykas [pesmanyma BepxoBHoro CoBeta CCCP ot 10 Hos6psa 1944 r. "O nopsigke npu3HaHus
hakTnyecknx 6padHbIX OTHOLLEHWUI B Criydae CMepTu unu nponaxu 6e3 BeCTn Ha OpOHTE OAHOIO U3 Cynpyros".

[aHHbI YKa3 He npegycMaTpuBarn CPpoKOB AN OOpalleHUs B CYA C LENbio YCTAHOBIEHUS] HaXOXOEHWS B
dhakTnyeckom Opake, B CBA3N C YeM 3asBrieHne o0 ycTaHoBneHun dakta OpayHbiX OTHOLUEHUA C  NULIOM,
yMepLnM 1nv nponaswnm 6e3 BECTU B yKa3aHHbIA Nepuog, MoXeT ObITb MO4aHO 1 cenvac.

Cratba 264 [TIK P® B otnnune ot n. 4 ct. 247 ITIK PCOCP npsimo He HasbiBaeT B KayecTse
yCTaHaBNMBaeMbIX CyqoM (PakToB, MMEKLLMX IOpUANYECKOE 3HAYEHNE, hakT COCTOSIHUA B (hakTUieCkmx BpayHbIx
OTHOLLIEHUSAX, YTO OBBACHAETCA ANUTENbHBIM NEPUOAOM BpeMeHU, npowealinm ¢ 8 uwonsa 1944 r. Tem He MeHee
ecnn Takoe obCTOATENbCTBO UMEET topuanyeckoe 3HadeHue, To B cooTBeTcTBUM ¢ n. 10 4. 2 cT. 264 [TIK PO
OaHHbI PaKT MOXeT ObITb YCTAHOBMNEH, HO MPWU YCIOBWM, YTO C 3TMM (DAKTOM CBSI3aHO BO3HMKHOBEHME,
N3MeHeHue, NpekpaLleHne NIMYHbIX U UMYLLIECTBEHHBIX NPaB rpaXdaH, YTO BO3MOXHO NWLb B OTHOLUEHWM NN,
BCTYNUBLUMX B (pakTuyeckme OpayvHble oTHoweHuss o 8 wwona 1944 r. <1>. [locne 3ToM p[aTbl TONbKO
3aperncTpupoBaHHbI B OpraHax 3arca Opak nopoxgaet npaBa U obsazaHHOCTM cynpyroB. CrnegoBaTenbHo,
yCTaHOBMEeHWEe JaHHOro pakTa nocne Ha3BaHHOW AaThl HE NOPOXAAeT PUANYECKNX NOCNEeACTBUN.

<1> JT10 noaTBepxagaeTca n cynebHon npaktukon (cm. n. 6 NoctaHoBneHus NneHyma BepxosHoro Cypa
CCCP ot 21 moHs 1985 1. N 9 "O cynebHoli npaktvke no genam o6 ycTaHOBMEHMM aKTOB, WMELLNX
topuguyeckoe 3HaudeHme"; n. 2 O63opa cynebHon npaktukm BepxosHoro Cypa Poccuiickon depepaumm ot 10
nionsa 2002 r.: O63o0p 3akoHogaTenbCcTBa M cygebHon npaktukn BepxoBHoro Cyaa Poccuiickon depepaumm 3a



nepsbin kBapTan 2002 roaa).

dakTudeckme OpakM Hapsgy C  3aperMcTpupoBaHHbIMM - Ha Tepputopum  Poccum  npusHaBanuch
pencteutenbHbiMn B nepuog  genctens K3obCO PCOCP 1926 r. Kogekc 3akoHOB 06 akTax rpaxgaHCcKoro
cocTosHMSA, BpayHoM, ceMenHOM 1 onekyHckom npase 1918 r. (n. 52) npegycmaTpumBan, YTO TOMbKO rPaXXaaHCKUn
(cBeTckuMI) Bpak, 3aperncTpupoBaHHbI B OTAENE 3anncen akToB rpaXa4aHCKoro COCTOSAHMS, NopoxaaeT npasa U
06513aHHOCTM CynpyroB. bpak, coBepLUEHHbIN M0 PenurMo3HbIM 06psiaam U Npu COAEeNCTBUM OYXOBHbIX JUL, He
NMopoXaaeT HUKaknx npaB M 0b6s3aHHOCTEN AN NuL, B HEro BCTYMMBLUMX, €CMM OH He 3aperncrpuMpoBaH B
ycTaHoBMeHHOM nopsigke. OgHaKo LLEPKOBHbIE U penurno3Hblie 6paku, 3akntodeHHble o 20 gekabps 1917 r. ¢
cobntogeHnem ycnoBui n opmbl, MPegycMOTpeHHbIX cT. 3, 5, 12, 20, 31 wunu 90 npexae OenCTBOBABLUENO
CBopa 3akoHOB rpaxgaHckux (T. X, 4. 1, n3a. 1914 r.), umelot cuny 3apermctTpupoBaHHbiXx 6pako <1>. K3obCO
PC®CP 1926 r. gonyckan BO3MOXHbIM ANs Nul, (akTUY4eCKn COCTOAWMX B OpayHbiX OTHOLUEHUSX, He
3aperucTpupoBaHHbIX B YCTaHOBIIEHHOM MOpsiike, BO BCAKOE BpeMs OMOPMWUTbL CBOW OTHOLLUEHWUS MNyTeMm
pervcTpaumm ¢ ykasaHmem cpoka pakTuyeckon COBMECTHOM XM3HW. B TO BpeMsi OCHOBHbIM KpuTepveM Opaka
OblT MaTepuanbHO-NPaBOBOW 3fIEMEHT, CBS3aHHbLIN C  "TPyAOBbIM MNPUHUMMNOM", BEOEHWEM COBMECTHOIO
xosancTea. [lokasatensctBamu 6payHOro COXUTENbLCTBA, B CNy4ae ecnu bpak He Obln 3aperncTpyMpoBaH, Ans
cyda ABNAnMCb PakT COBMECTHOTO COXMTENbCTBA, Hanvyne npu 3TOM COXUTENbCTBE 0obLiero xossncrea wu
BbISIBITIEHWNE CYMPYXECKNX OTHOLLIEHWU nepea TPeTbUMMN NLaMu B NINYHOW Nepenncke u Apyrux AOKYyMeHTax, a
Takke, B 3aBUCMMOCTM OT OBCTOATENbLCTB, B3aMMHas MatepuanbHas nogaepka, CoBMeCcTHOe BOCnMTaHue geTen
nnp. (ct. 12 K3obCO 1926 1.).

<1> CY PC®CP. 1918. N 76-77. Cr. 818.

M3meHeHne OTHOLLEHUS rocydapcTBa K dhakTudeckoMmy ©Opaky npousowwno ¢ npuHsatuem NoctaHoBneHus
UMK n CHK CCCP ot 27 uwioHsa 1936 r. "O 3anpelieHun abopToB, YBENNYEHUM MaTepuasnbHOM MOMOLLM
poXXeHuuam, yCTaHOBNEHMWN rOCy4apCTBEHHON MOMOLLM MHOFOCEMEWHBIM, PacLUMPEHUN CETU POAUIbHBIX OOMOB,
OETCKUX CafoB, YCWIIEHMU YrOfIOBHOrO Haka3aHMs 3a HennaTex anvMMEHTOB M O HEKOTOPbIX M3MEHEHWAX B
3aKkoHO4aTenbCTBO O Opake u cembe" <1>, a Ykasom [Npeangunyma BepxosHoro Coeta CCCP ot 8 utonsa 1944 r.
"O6 yBennyeHun rocygapCTBEHHON MOMOLM GepeMeHHbIM KEHLMHAM, MHOFOAETHbIM M OAMHOKUM MaTepsiM,
YCUINEHUN OXpaHbl MaTepPUHCTBA U AeTCcTBa, 00 yCTaHOBMNEHMU NOYETHOrO 3BaHUA "MaTb-reponHs" n ydpexaeHum
opaeHa "MatepuHckaa cnasa" v mMeganu "Mepanb maTepuHCTBa" (hakynbTaTUBHBLIN XapakTep perncrpauum
Opaka Obin 3ameHeH wmnepaTMBHbIM. B cooTBeTcTBUM €O CT. 19 BblleHasBaHHOTO YKa3a TOJbKO
3apervcTpupoBaHHbIv Bpak nopoxaan npasa U 0653aHHOCTM CYNpPYroB, 3a WCKMOYEHMEM OOHOro cryyasd. Ykas
Mpesnanyma BepxosHoro Coseta CCCP oT 10 Hos6psa 1944 r. <2> npegycmaTpvBan €4VMHCTBEHHbIA cry4van
Npu3HaHMsa akTU4ecknx OpaydHbIX OTHOLWIEHWM MpW YCrOBUMM, eCnn (aKTUYecKne Cynpyrm He CMOrnu
3apeructpupoBatb Opak cornacHo cT. 19 Ykasa ot 8 uionst 1944 r. B CBA3W C TEM, UTO OOMH U3 HUX yMep unu
nponan 6e3 BecTn Ha poHTe. C MOMEHTa BCTYNMEHUSA AaHHOro Ykasa B CUJly OCHOBHbIM KpuTepuem bpaka crtan
cuUNTaTbCs HE MaTepuarnbHO-NPaBoBON, a hOpMaribHbIN acMekKT - ero rocyaapCTBEeHHas permcTpaums.

<1> C3 CCCP. 1936. N 34. Ct. 309.
<2> BegomocTtu BepxosHoro Coseta CCCP. 1944. N 60.

[aHHbIN KpUTEpU ABNSETCA onpefensallwmmMm M B HacTosiwee BpeMd. YTpaumBalT 3HaAYEHWe UHble
KpUTEpUU, UMEeLoLLNE MaTepunanbHO-NPaBoOBOM XapakTep, YTo HabniogaeTcsl He TONbKO B POCCUMICKOM, HO U B
3apybexHoM 3akoHoOaTeNbCTBE, 0COOEHHO TEX CTPaH, rae AOMYyCKaeTCsl perucrpauusi npupaBHEHHBLIX K Opaky
O[HOMOMbIX CO30B.

3a pybexoM nNpoOoIDKUTENbHBIA NEepuod  HaxoXOeHUs B PaKTUYECKMX OpayvHbiX  OTHOLLEHMSAX
npeaocTaBnseT Takom e NPaBoBOM PeXUM, Kak U cynpyram, 4yer Opak 3apernctpuypoBaH. Tak, Hanpumep, B
FepMaHUM NpaKTUKYeTCs 3akMioYeHne OOroBOpoB 006 MMyLLECTBE MeXZy nvuamu, COCTOAWMMU B OpadHbiX
OTHoweHusAx 6e3 peructpaumm Opaka (BHeOpayHasi OOLWHOCTb M3HWM). [epMaHckas cygebHasi npakTuka
paccmaTtpuBaeT BCTyMNneHne B dakTuydeckni Bpak kak obpasoBaHMe obullecTBa rpaxgaHCKoro npasa, T.e.
06beauHEHNS NNLL, HE SIBNSIOLLIErocsi No 3aKkoHOA4AaTENbCTBY 'epMaHnn lopUaANYECKUM NULIOM, HO KOTOPOE BrpaBe
umeTb 06ocobneHHoe umyuwlecTBO <1>. B oTAenbHbIX aMepuKaHCKMX LwWTaTax AonyckaeTcs Mpu3HaHue
IOpUaNYEcKMX NOCNeacTBUn 3a (PakTUYECKM YCTAHOBMEHHbIMU OpadHbiMUM OTHOLWEHMAMU <2>. [paxaaHCKuin
kogekc Mekcukm 1928 r., perynupylowmin 6padyHo-cemeriHble OTHOLUEHMS!, NPU3HAET OMNpederieHHble npaBa 3a
YKEHLLUMHON, HAaXOAALWENCA C MY)XYMHOM B (paKTMYECKUX OpayHbiXx OTHOLWeEHMAX. B To ke Bpemss go cux nop B
HEKOTOPbIX CTpaHax NPUMEHSETCHA CMepTHast Ka3Hb UITM MHbIE YTONOBHbLIE Haka3aHUsA 3a BHeOpayHble MOoBble
OTHOLLEHUS, HanpumMep B CaygoBckon Apasum <3>,




<1> Cwm.. CnenakoBa A.B. ®aktnyeckne OpayHble OTHOWEHMS U npaBo cobcTBeHHocTn //
3akoHopgaTenbcTBo. 2001. N 10.

<2> Cwm.: [NpaBoBbIe cucTeMbl CTpaH Mypa: JHuuknoneanyeckni cnpasovHuk / OTB. pen. A.A. Cyxapes.
M.: HOPMA, 2003 // CMNC "TapaHT".

<3> Cm.: Tam xe.

B WBeunn 3akoH o cemenHon cobcTBeHHocTM 1986 r. mpegycmaTtpuBaeT, YTO fvua, HaxoOouBLUMECS B
CYMPYXXECKNX OTHOLLEHNsIX 6e3 NX 0POpMINeHMs, UMEIOT MPaBO Ha COBMECTHOE WMMYLLECTBO MPWU PacTOpXKEHUU
haKTUYECKNX CyNpPY>KECKNX OTHOLLEHUI U B CIlydae CMepPTU OQHOMO U3 Cynpyros.

Ha KyGe Gpak cumntaeTcs 3aKOHHbIM, eCrnv OH 3apernctpupoBaH. OgHako npusHaHue daktmuydeckoro Opaka
MOXeT ObITb Npon3BeaeHo B CyadebHOM Nopsadke B TeX Criyyasix, KOorda COH3 MeXAy XXEHLUMHON U MY>XYUMHOW
oTBevaeT TpeboBaHUAM eaUHCTBA U CTabUNBHOCTMW.

§ 2. YcnoBus 3akntodeHust Opaka

He onpepenss noHsaTue Opaka, 3akoHogaTenb YCTaHaBMUBAET YCMNOBWUS, COOMIOAEHWE  KOTOPbIX
HeobxooMMOo anga perncrpaumm 6paka (B TOM YMcre OrpaHnYMBaoLLnE), HApYLLEHNE TaKoBbIX BieYeT MnpusHaHue
Opaka HegencTBUTENbHBLIM. K HUM OTHOCATCS:

- 0OOpPOBOILHOE B3aMMHOE COrfacue nuu, BCTynawwux B Opak;

- GpayHbIi BOo3pacT;

- HeOMYCTUMOCTb OAHOMONbIX 6PaKoB;

- He4OMYCTUMOCTb NONMraMHbIX Opakos;

- HeaonyctuMocCTb 6paKOB mMexay 6nn3KUMM poACTBEHHUKAMK, a TakKkKe YCbIHOBUTENAMMU n
YCbIHOBMEHHbIMU;

- HE4ONYCTUMOCTb BCTYMNeHUs B 6pak HeeecnoCobHbIX NNLL;

- co3gaHue CeMbM Kak OCHOBHas Lienb Gpaka.

HdobpoBonbHOe B3auMHOe cornacue nuu, Bctynawwmx B 6pak (n. 1 ct. 12 CK). CornacHo n. 3 cT. 23
MexgyHapogHoro nakta 1966 r. "O rpaxgaHCKuUX M MONMUTUYECKMX MpaBax” HU OAWH Opak He MOXeT ObITb
3akntodeH 6e3 cBOOOAHOro 1 NOSIHOrO cornacus BCTynawwmx B 6pak <1>. Oco3HaHHOe fOOPOBONbLHOE B3aMHOE
cornacue nu, BCTynarLmx B 6pak, JOMKHO MMeTb MECTO Kak Npu nogave 3asiBfieHnsl 0 3aknodeHun bpaka, Tak
n (Npexae BCero) B MOMEHT perncrpauum 3akntoyeHms bpaka (BHECEHMSt 3anucu B KHUIY akTOB MPakgaHCKOro
COCTOSIHMSA).

<1> bronneteHb BepxosHoro Cyga P®. 1994. N 12.

Kak 1 B rpaxgaHckoMm npaBe, MNPUMEHWUTENbHO K CAEeNkam BHYTPEHHSAs BONs CcyObekTa [orkHa
COOTBETCTBOBaTb BHELLUHEMY BONen3bsaBneHuno. Bonsa nuu, Bctynatowmx B 6pak, AomkHa ObiTb BblpaxeHa NUYHO
n ceoboaHo, 6e3 kakoro-nMbo NpuHyxaeHus (Yyrpos, Hacunus, kak usnyeckoro, Tak U MCUXUYECKOro, He TOSbKO
CO CTOPOHbI NK1L, BCTynarLmx B 6pak, HO 1 CO CTOPOHbI Apyrux nuu). B npoTmBHOM cryyae (B crnydvae nopoka
BONM) O6pak MOXET ObITb MPU3HAH HeAENCTBUTENbHBIM cornacHo M. 1 ¢T. 27 CK P®, kak u caenka, coBepLueHHasi
noAa snusHvem obmaHa, yrposbl, HacUnMsa u T.4. Takoe orpaHnyYeHne NPUMEHSAETCS B Cny4vasx, Korga rpaxaaHuH,
Oyayyun oeecnocobHbIM, 3akmoymnn Bpak B COCTOSHUM MNCUMXMYECKOrO PacCTPOMCTBA, HE MO3BOMMBLLETO nULY
coBepLUaTb 0CO3HaHHbIE BOneBble AeNcTBUs. Ecnu rpaxgaHvH npusHaH cyaoM HeeecnocobHbIM, OH He BrnpaBse
BCTynaTb B Opak 4O MOMEHTa MPUHATMSA CyOM peLLeHUs O BOCCTAHOBIIEHMN ero B [AeecnocobHOCTW, HeCMoTps
Ha BO3MOXHO€ BbI3A0POBMEHNE N CMOCOOHOCTb MOHMMAaTb 3HAaYeHMe CBOMX AENCTBUA U pyKoBOAUTb MMU. B
paHee gencTBoBaBLUEM YronoBHoM kogekce PCOPCP Gbina npegycMoTpeHa OTBETCTBEHHOCTb 3a MPUHYXOEHUe
XEHLLUMHbI K BCTynneHuto B 6pak (ct. 233). B HacTosWwee Bpems yronoBHass OTBETCTBEHHOCTb 3a MPUHYXAEeHue
XKEHLLMHBI K BCTYNNEHMIO B 6pak Mnu BOCMPENATCTBOBaHME BCTynneHuio B Gpak npumeHsieTca B Kbiprbi3ckon
Pecnyb6nuke, Pecnybnuvke Y3bekuctaH n HEKOTOpbIX APYrnx cTpaHax. B paae rocyaapcts Ao cux nop cornacve
XKEHLUMHbl Ans BCTynneHns B Opak He umeeT 3HadveHus (Hanpumep, KamepyH, Manya - Hosas BuHest) u
pacnpocTpaHeH obblvai nnatbl 3a HEBECTY.

Cornacusa gpyrux nuu Ans BCTyNneHns nogen B 6pak no poCCMMCKOMY 3akoHodaTenbCTBy He Tpebyetcs,
3a UCKMIOYEHMEM CryYyaeB CHWKeHust BpadyHoro Bospacta. B gpeBHenwee Bpems ans 3aknodeHus 6paka
HeobxoaMMOo BbINo cornacue gpyrux nNuu, B 4YacTHOCTU OTua cemenctBa paterfamilias. YKeHux Bblpaxan cBoI
BOIIO, ecrnin oH BbiNn persona sui iuris; HeBecTa sui iuris Hyxxganacb B corfiacum onekyHa, auctoritas tutoris.

OpHako NOCTENEHHO CRIOXWUIICA APYron B3rnaa: AN BCTynnena B 6pak nvua alieni iuris Hy)XHO npexae
BCEro ero cornacve v Hapsagy ¢ Hum cornacue paterfamilias HeBecTbl 1 cornacue kak paterfamilias xeHuxa, Tak 1
nvua, Nof OTEeYECKOM BacTbio KOTOPOro XXEHMX MOT Oka3aTbCA nocre cmepTn paterfamilias.

Ho no mepe TOro Kak NMYHOCTb AeTen HaYMHAEeT AMaHCMNMPOBATLCH OT KOrga-To HeorpaHWYeHHOW BnacTu



paterfamilias, uHTepecbl 1 Bons AeTen Bce Oonblle NPUHUMAOTCA BO BHUMaHWE M B BOMPOCE O COrnacum
paterfamilias Ha BcTynneHnvne B 6pak. Tak, 3akoH lulia (4 r. H.3.) NpegocTaBWMi HUCXOAALMM POOCTBEHHUKAM
(mnoTomkam) npaBo obxanoBaTb B MarncTpaTt HeoCHOBAaTENbHbIN OTka3 paterfamilias B cornacum Ha 6pak. 3atem
netam 6bino paspelleHo BCTynaTb B 6pak n 6e3 cornacusa paterfamilias, ecnu oH B3aT B nneH unu 6e3BecTHO
OoTCyTCTBYET <1>.

<1> Cm.: Pumckoe 4acTtHoe npaBo: YuebHuk / MNog pean. N.b. Hoeuukoro, U.C. MNepeTtepckoro. M.: KOpucts,
2004 // CIC "TapaHT".

BpauHbin  Bo3pacT. CornacHo n. 2 cT. 23 MexayHapogHoro nakta 1966 r. "O rpaxgaHckux w
NONUTUYECKUX NMpaBax” 3a My>XHMHAMWN U KEHLLMHaMN, OOCTUrLMMK BpayHOro Bo3pacTta, NPU3HalTCa MpaBo Ha
BCTynneHne B 6pak 1 NpaBo OCHOBLIBATbL CEMbIO. bpayHbIn BO3pacT UMeeT BaXHOe 3Ha4yeHne npu onpeaeneHuu
BO3MOXHOCTM BCTYNIeHUs B Opak, yuuTbiBas TO, 4TO B pasHbiX CTpaHax WM B pasHble Nepuogbl UCTOpUM 3TOT
BO3pacT He coBnagaeT. 3a4yacTyto OpayHbIvi BO3pacT pasnuMyeH A1 MYXYMH U KeHWwmH. Tak, B n. 66 Kogekca
3aKOHOB 00 aKTax rpakaaHckoro cocTosHMs, 6padyHoM, cCEMEeNHOM 1 onekyHckom npase 1918 r. 6payHbIn Bo3pacT
onpegensancsa Ans xeHckoro nomna B 16, a Ans Myckoro nona - B 18 ner.

[o pesontoumm 1917 r. cBeTCKOE 3aKOHOAATENLCTBO B Poccun yctaHasnueano 6GpayHbii Bo3pacT 16 net
ONS KEHWMH 1 18 neT - ANs My)XX4YWH, a KaHOHUYeCckuI BpaydHbli Bo3pacT Obin paBeH cooTBETCTBEHHO 13 mn 15
rogam. B Hayane XVIII B., Bo BpemeHa [MeTpa |, BGpadHbii Bo3pacT cocTaBnsan: ans toHowewn - 20 nert, ons
aeylek - 18. Kogekc 3akoHOB 0 Opake, ceMbe 1 oneke 1926 r. yctaHoBun obwmin 6payHbin Bo3pacTt B Poccum
18 net, koTopbIn NnpeaycmoTpeH n. 1 ¢1. 13 CK PO 1 B HacTosLee Bpems.

[lpeBHee pumckoe NpaBo yCTaHOBWUO BpayHbIv BO3pacT A1 XKEHWMH 12, a ons MyX4uH - 14 net. [aHHoe
nonoxeHne AencTBoOBano npaktudecku Bo Bcen Eepone go XIX B. Bo ®paHuumn tonbko Kogekc HanoneoHa 1804
r. yctaHoBwn 6payHbivi Bo3pacT 18 neT ansa Myx4uH n 16 - 4ns xxeHwuH. B Nepmanun no MpaxgaHckoMy KoAekcy
1900 r. My>X4nHbI MO BCTynaTb B Opak B Bo3pacTe 21 roaa, XXeHLmMHbl - 16 neT.

Bo mMHorux ctpaHax o6wwmii 6payHbii BO3pacT Takke paBeH 18 rogam, HO UMEOTCS U UCKITKOYEHUS], NpUYeM
He TOJNbKO B MyCYyJibMaHCKuMX cTpaHax. Hanpumep, B BenukobputaHum atot Bo3pact 16 net. PasHbii GpadHbii
BO3PacCT ANS MY>XUYUH U XXEHLLMH ycTaHoBNeH BO ®paHumm, B Comanu (18 n 16 net), B LUBenyapum (20 1 18 ner),
B Kutae (22 roga n 20 net), B py3un (17 n 16 net), B Cupun (15 1 13 net - no paspelleHuo cyabu), B
CwuHranype (onsa mycynbmaH - 16 net, Ans octanbHbiX - 18). MNMpu 3TOM BO BCex cTpaHax YCTaHOBMEHbl npegensl
N NOPSAOK CHWXKeHMS BpadHoro Bo3pacTta B 0CoObIX criyyasix. B MipaHe MuHMManbHbIi ©payvHbii Bo3pacT - 13
net. B KamepyHe GpayHbIi BO3pacT Ans XeHLMH - 15 neT, XoTa Ha NpakTyke 3a4acTyto AEBOYEK BbI4AKT 3aMyX
yxe B 12 neT. MuHMManbHbIA BO3pacT BCTynneHust B 6pak B Henane - 10 net, B Wcnanun, Mpeunn 1 B psge
cTpaH JlaTuHckon Amepukm - 12 ner.

Poccuiickoe 3akoHOaaTenbCTBO AOMyCKaeT BO3MOXHOCTb CHUXEHUs OpavHoro Bo3pacTta, YTO SABMSeTcs
BMOMHEe TpaguumMoHHbIM. Tak, B XIX B. B Poccun apxuepesim NpeaoCcTaBnsanock NpaBo B HEOOXOAMMBIX Criyvasx
paspelwaTb Opaku MO CBOEMY NIMYHOMY YCMOTPEHWMIO, KOr4a >KEHUXY WM HeBecTe ocTaBanocb He Oornee
nonyroga go 6payHoro coBeplUueHHoNneTusa <1>,

<1> lepweHeBny I.®. YyeBHUK pycckoro rpaxgaHckoro npaea. M.: M3a. Bp. bawmakosbix, 1911.

Kogekc 3akoHOB 06 akTax rpaxgaaHCcKoro coctosHus, 6padyHoM, ceMenHOM 1 onekyHckom npase 1918 r. He
npegycmartpuBan BO3MOXHOCTU CHWXeHUst GpayHoro Bo3pacTa, HO MpW 3TOM WCKNoYan npu3HaHue 6Gpaka
HeAeNCTBUTENbHbLIM NPU HEAOCTMXEHUN BpadHOro Bo3pacTa, Korga 6pak MMmen nocneactBMemM poXxaeHue OeTen
nnn 6epemMeHHOCTb XEHBI.

OcHoBbl 3akoHoaaTenbcTBa Coto3a CCP u cotosHbix pecnybnuk o 6pake u cembe 1968 r. yctaHaBnueanm,
YTO 3aKOHOAATENbCTBOM COI3HbIX Pecnybnvk MoxeT BbiTb MPegyCMOTPEHO CHbKEHNE BpayHoro Bo3pacTa, HO He
bonee 4yem Ha aBa roga. lNpu atom B benopyccuun, Mongasuu, TagxukucrtaHe, JlutBe M OcToHUM Obina
npegycMoTpeHa BO3MOXHOCTb CHUXKEHUS YCTaHOBMNEHHOro bpayHoro Bo3pacra He 6onee 4yem Ha gBa roga; Ha
YKpauHe, B Y36ekuctaHe, AsepbarigpkaHe n TypkMeHun - He 6onee 4em Ha oawH rod. B Kasaxcrane, JlatBum,
KblprbiactaHe M ApmeHumn Gbina npegycMoTpeHa BO3MOXHOCTb CHWXKEHUS OpayHoro Bo3pacta nulib Ans
XEHLLUVMH, HO He Bonee 4YeM Ha oauH rod. B py3un cHwXeHue ycTaHOBMEHHOro GpayHoro Bo3pacta He Obino
npeaycMoTpeHO.

Kogekc PCOCP o 6pake n cembe 1969 r. gonyckan BO3MOXHOCTb CHXXEHUSI BpavyHoro Bo3pacta TOSbKO B
NCKIMIUYUTESbHBIX CryYasx n He bonee 4Yem Ha ABa roaa.

CornacHo a63.1n. 2 ct. 13 CK P® npu Hanuuuu yBaxuTemnbHbIX MNPUYUH OpraHbl MECTHOro
camMoynpaBneHuUs BnpaBe paspelnTb BCTYNUTb B Opak nuuam, AocTuriuMm Bospacta 16 net no wux
npocb6e . CHmkeHne GpayHOro BO3pacTta NPOM3BOAMTCA OpraHamMM MeCTHOW aAMWHMCTpauMM Nno MecCTy
XUTEeNbCTBa NuL, BCTynawLwwmx B 6pak. OTkas B CHMXeHMU GpayHOro Bo3pacra MoxeT bbiTb o6xanosaH B cyd. Bo



®paHuMM paspelueHne Ha BCTynneHve B Opak HeCcOBEPLUEHHOMNETHUX [AaeT Mpokypop, a B WcnaHum -
MWHMCTEPCTBO OCTULIMK.

Kpome Toro, cornacHo a63. 2 n. 2 cT. 13 CK P® nopsigok v ycnosusi, Npu Hanm4ymMm KOTOpbIX BCTYMEHWE B
O6pak B BuAe UCKIKYEeHUS, C y4eTOM O0COObIX OGCTOATENbLCTB, MOXET ObiTb paspelleHo A0 AOCTUXKeHUS
Bo3pacTa 16 neT, MoryT 6bITb ycTaHOBIEHbl 3akoHaMu cy6bekToB Poccuiickon Peaepaumm.

B3akoHopaTensctBO CcybobektoB ®depepaumm B 3TOM chepe Becbma pasHoobpasHo. [lonbiTkM  ero
yHudmkauum Hopmamu  CemeriHoro kopekca B 2002 r. okasanuch 6esycnewHbivn. CoseT ®Pepepaumun
depepanbHoro Cobpannsi PP, oTKMOHUBLLMIA COOTBETCTBYIOLLUIA 3aKOHOMPOEKT, MOCYUTAN Takoe MNpeanoxeHune
MOOLPEHNEM TOCYAapCTBOM MPAKTUKM CO3L4aHMS CEeMEeN HECOBEPLIEHHONETHUMMU rpaxgaHamu, a Takke
npotmeopevawmnm Hoeto-Mopkekon koHBeHuun OOH 1962 r. "O cornacum Ha BCTynneHue B Gpak, GpayHoMm
BO3pacTe 1 pernctpauumn 6pakos”, B KoTopon yyactyeT Poccuiickas ®egepauusa <1>.

<1> C6opHuk OOH. Pesontouun MeHepansHoi Accambnien Ha XVII ceccun. Hilo-Mopk, 1963. C. 32.

B HacTosiLee Bpems COOTBETCTBYOLLME 3aKOHbI MpUHANK 6onee 20 cybbekToB Penepaummn. Kak npasuno,
BCTYNUTb B Gpak MoryT nuua, gocturwme 14-netHero Bo3pacta. C 15 neT paspelieHo BCTynatb B Opak B
KabapguHo-bankapuu, PasaHckon, Teepckon obnactax <1>. B kayectBe 0COObIX 0O6CTOATENLCTB OOMBLIMHCTBO
cybbekToB denepaunn onpenenaioT gakt GepemMeHHOCTU unu poxaeHusa pebeHka (PsizaHckasa, Tsepckas,
MarapaHckas, OpnoBckas, Tynbckas, benropoackas, CaxanuHckas obnactu, EBpeiickas aBToHOMHas obnacTb)
<2>. B MockoBckon obnactu atm Bonpochkl perynupytotca 3akoHom oT 30 anpenst 2008 r. N 61/2008-03 "O
nopsiaKe 1 ycrioBusix BCTynneHus B bpak Ha TeppuTopum MockoBckon obractu nvd, He AOCTUrLMX Bo3pacTa
wectHaguatn net" <3>. XKutensim MockoBckon obractu, He gocturmm 16 net, 6padHbii BO3pacT MOXET ObiTb
CHWXEH A0 14 NeT npu Hanuuum OJHOro M3 crnegyrwmnx 0BCToATeNnbCTB: 6EPEeMEHHOCTb, poXaeHue obliero
pebeHka (oeTen) y rpaxaaH, xxenarLwux BCTYyNUTb B Bpak, HENOCPeACTBEHHAsA yrpo3a XU3HM OLHOW U3 CTOPOH.
AHarnornyHble ycrnoBusi LENCTBYIOT B TatapcTaHe <4>, Bnagumupckon <5>, Kanyxckon <6>, TamboBckon <7>,
TtomeHckon obnacTtsax <8>, YykoTCKOM aBTOHOMHOM oOkpyre <9>. 3akoHogatenbcTBO Hwpkeropogckon obrnacTtu
Hapsgy C ykasaHHbIMM OOCTOSATENbCTBAMMU OCTaBMNSAET MepeyvyeHb OCODbIX OOCTOATENbLCTB OTKPbITbIM <10>, B
HoBropogckow o6ract Hapsay C BbILLEU3NOXEHHbIMM 06CTOSATENBCTBAMMN OCHOBaHUEM AN BCTynneHus B 6Gpak
0o 16 net aBnsgeTcsa Npu3biB Ha BOEHHYIO CIYXOY.

<1> 3akoH PsazaHckon obnactu ot 30 gekabpsa 2014 r. N 105-O3 "O nopsigke v ycrnoBusix paspeLleHns Ha
BCTYNneHue B Opak nuuam, He JOCTUMUMM BO3pacTa wecTtHaguaty net" // PasaHckne Bepgomoctu. 31 agekabps
2014 r. N 246; 3akoH Teepckon obnacTtu ot 26 ceHTabps 1996 r. N 38 "O nopsigke M yCcnoBusiX BCTYMNEHUS B
Opak Ha TeppuTopum TBeEpckon obnacTu nuuy, He [OOCTUMLMX BoO3pacTa LwWecTHaguatn net" /[ Teepckue
BegoMocTu. 4 - 10 oktabps 1996 r. N 81.

<2> 3akoH MaragaHckon obrnactu ot 4 mas 2001 r. N 182-O3 "O nopsgke 1 ycrioBusx MnonyyveHus
paspelleHnss Ha BCTynneHue B Opak Ha Tepputopum MaragaHckon obractu nud, He OOCTUIMX Bo3pacTa
wecTHaguatu net" // MaragaHckas npasga. 22 mas 2001 r. N 75(18793); 3akoH OpnoBckow obnactu ot 4 mapTa
2011 r. N 1177-O3 "O nopsigke 1 ycrnoBusiX Bblda4yn paspeLleHns Ha BCTyrnneHne B bpak nvuam, He AOCTUruUM
BOo3pacTa wecTHaguaTtu net, B Opnosckon obnactu" // Opnosckas npaesga. 12 mapta 2011 r. N 33; 3akoH
Tynbckon obnactu ot 7 oktabpsa 2009 r. N 1336-3TO "O sawwute npaB pebeHka" // Tynbckue mssectnda. 15
okTabps 2009 r. N 190; 3akoH EAO ot 20 miona 2005 r. N 525-03 "O nopsiake 1 ycrnoBusix Bblaayn paspeLleHus
Ha BCTynneHue B 6pak nuu, He gocTurumnx Bo3pacrta wectHaguaty net" // C3 EAO. 8 ceHtabps 2005 r. N §;
3akoH benropogckon obnactn ot 13 gekabpsa 2000 r. N 121 "O nopsgke M ycrnoBusix BCTynfeHus B Opak
HEeCOBEpPLUEHHONETHUX TpaxaaH Ha Tepputopum benropogckonm obnactu” // COOpPHWK 3aKOHOB, MPUHSTBIX
Benropoackon obnactHon dymon B 2000 r. T. VI. benropog, 2001; 3akoH CaxanuHckon obnactu ot 11 uions
2005 r. N 46-30 "O nopsigke n ycnoBusX BCTynneHuss B Opak rpaxgaH, MNpOXUBaOWMX Ha Tepputopun
CaxanvHckon obnacTtu, He 4OCTUrLnX Bo3pacTa wecTtHaguaTtn net" // N'ybepHckune Begomoctu. 16 nona 2005 r.
N 126(2351).

<3> ExxegHeBHble HoBOCTU. [TogmockoBbe. 14 masa 2008 r. N 96.

<4> CewmeliHbin kogekc Pecnybnukm TatapctaH ot 13 ganBaps 2009 r. N 4-3PT // Bepomoctu
locymapcteeHHoro Coseta TatapcraHa. 2009. N 1. C1. 4.

<5> 3akoH Bnagummpckon obnactu ot 26 ceHTabpsa 1996 r. N 32-O3 "O nopsigke 1 yCrnoBusX BCTYNNeHus
B B6pak nuu, He gocTurlumx Bospacta wecTtHaguatu net" // Tomukc. 24 oktabps 1996 r. N 179.

<6> 3akoH Kanyxckown obnactu ot 6 noHsa 1997 r. N 10-O3 "O nopsiake n ycnoBusix BCTynneHnsi B bpak Ha
TeppuTopun Kanyxckon obnactu nuu, He JOCTUrUMX Bo3pacTa wecTHaguaty net" // Bectb. 11 uioHs 1997 r. N
135.

<7> 3akoH Tambosckon obnactn ot 24 moHsa 1997 r. N 120-3 "O nopsagke n ycrnoBusix BCTynneHus B Opak
Ha TeppuTopun TamboBckon obracTy nuu, He AOCTUrLINX Bo3pacTta wectHaguaTtu net" // TamboBckas xu3Hb. 10



uionsa 1997 r.

<8> 3akoH TtomeHckor obnactm ot 10 aHBapsa 2000 r. N 155 "O6 ycnosusx n nopsigke BCTynneHMs B Opak
nnu, He AOCTUIIKX Bo3pacTta wecTtHaguaTtu net" // BecTHuk TiomeHckon obnactHom dymbl. 2000. N 2.

<9> 3akoH YykoTckoro aBToOHOMHOro okpyra ot 23 anpens 1998 r. N 17-0O3 "O nopsgke m ycrnoBusix
BCTynneHus B 6pak Ha TeppuTopmm YyKOTCKOrO aBTOHOMHOIO OKpyra nuu, He JOCTUILMX Bo3pacTa LecTHaauaTtu
net" // BegomocTtn. 12 noHa 1998 r. N 7(12).

<10> 3akoH Hwxeropopackon obnactu ot 10 ceHTabps 1996 r. N 44-3 "O nopsigke 1 yCnoBusiX paspeLleHuns
BCTynneHus B 6pak rpaxkgaHam, He JOCTUIIMM Bo3pacTa wecTHaguaTtu net" // MNpaeoBas cpepja. 18 ceHTsA0ps
1996 r. N 36(136).

B HekoTOpbIx cybbekTax Poccuiickon ®egepaunm B kKayectBe 0cobbix 0GCTOATENBCTB CHMXEeHNA BpadHoro
BO3pacTa paccMaTpuBaeTcs Hanmune 6epemeHHoCTH 22 Heagenu u 6onee <1>. B Agbiree paspeLleHo BCTynaTb B
6pak ¢ 14 neT Npu NO3AHUX CpoKax GEpPeMEHHOCTM NN POXAEeHUN HecoBepLUeHHoneTHeN pebeHka <2>.

<1> 3akoH YensibuHckon obnactu oT 10 ceHTabps 1999 r. N 83-30 "O6 ycnoBusix u nopsiake Bblgayun, B
BMOE WCKIMIOYEHMS, paspelleHnsl Ha BCTynneHue B Opak Ha Tepputopumn YenabuHckom obnactu nudy, He
pocturwemy Bospacta 16 net" // Begomoctn 3akoHogaTenbHoro cobpanus YenabuHckon obnactu. 1999.
CeHTsa6pb - okTA6pb. N 3.

<2> 3akoH Pecnybnuku Agbirest ot 30 HoA6psa 1998 r. N 101 "O nopsigke u ycrnoBusx BCTynneHus B Opak
rpaxgaH Poccuiickon ®epepaumm B Bo3pacTe OT 4YeTblpHaguatyv OO LecTHaguatu neT, MNOCTOsiHHO Nnbo
NpenMyLLECTBEHHO NPOXMUBaOLWMX Ha Tepputopumn Pecnybnukn Agbires” // C3 Pecnybnukn Agbires. 1998. N 11.

CoBpeMeHHOe POCCUNCKOE 3aKOHOAATENbCTBO HE YCTaHABIMBAET OrpaHMYEHUIA MakCMManbHOro Bo3pacTa
BCTyNneHusa B 6pak n MakcumMmanbHOW pasHuLbl B Bo3pacTte. A Bo BpemeHa [eTpa | 6bin onpeneneH npenenbHbin
BO3pacT BCTyNNeHna B 6pak ans keHwwuH - 60 net. [Jo peBonouMM B POCCUINCKOM 3akoHOZATENbCTBE Obin
npegycmoTtpeH 80-neTHUI BO3pacT, OCTAHAaBNUBAWOLWMIA BCTynfeHne B Opak <1>, 4TO onpegensnochk Kak
"BpayHas nepes3penocTb” (CTapyecTBo) <2>.

<1> Cm.: Mambapos t0.C. NpaxgaHckoe npao. O6was 4Yacte. CI16., 1911.

KoHcynbTaHTlIn0C: npuMeyaHue.

OparmeHT kHUrm A.U. 3aroposckoro "Kypc cemeriHoro npaBa" BKMOYEH B MHGOPMALMOHHBIA BaHK
cornacHo nybnukaumm - "CemenHoe u xunmwHoe npaeo”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<2> Cwm.: 3aroposckuii A.W. Kypc cemeriHoro npaea. Ogecca, 1909.

HeponyctumocTb opgHononbix OpakoB. 3akoHogatenbcTBo Poccunckon Pepepauumn He COAepXuUT
HOpMYy, NPAMO 3anpeLuatoLlyto ogHononble 6pakn. OgHako cT. 1, 12 CK P® roBopsaT MMEeHHO 0 Bpake My>X4YuHbI 1
XEHLLUMHbI, He gonyckas uHoro. Ha mexayHapooHoMm ypoBHe npobrnema ogHononbix 6pakoB Halwina ceoe
oTpaxeHne Ha Kaupckon mexayHapogHou koHdepeHuun OOH no HapogoHaceneHuio u passutuio 1994 r,
yTBepavBlen [lporpamMMy [OENCTBMA MO PErynMpoOBaHUI0 HapOA4OHACENeHMs W 3aKpenuellerd  MpUHLMN
paBHOMpaBuWs N PaBHOLEHHOCTb Pa3HbIX TUMOB MOSTOBLIX COK30B, BKIOYas OAHOMOMbIE COK3bl. B To Bpemsa B
Poccuiickon ®depepaumm gencreoBana ct. 121 YK PCOCP 1960 r., koTopasi paccmaTpuBana roMOCeKCyanuam
(My>XenoXCTBO) B KQ4eCTBE YrONIOBHOrO NPEecTynreHus.

B 3akoHopaTensCcTBE paga cTpaH Nnpobnemsl 0AHOMOMbLIX CO30B HALLMKM CBOe OoTpaxeHue. B HacTosluee
Bpems ogHononble 6pakn paspeleHsl B CLUA, Benbrun, Benrpuu, Nonnavguu, Oadmun, Ucnavguuw, Hopserun, Bo
®paHuuu, B Leeunn n ap. Tak, B COOTBETCTBMM CO LIBEACKMM 3akoHOM oOT 23 uwoHA 1994 r. N 1994:117 o
perucTpmpyeMom napTHepcTBe, NpuHATbIM B 1994 r. 1 gencteyownm ¢ 1 aHBaps 1995 r., B cTpaHe BBeAeHa
cneumanbHas npouegypa permctpaumm COXWTENbCTBa OAHOMOMbIX nap, nogobHad pernctpauun 6Gpaka u
BrneKyLlas Ansi CTOPOH ps4 NpaBoOBbIX MOCNEACTBUIM 3aKkNioveHns Opaka. Bmecte ¢ TeM 3aKOHOM YCTaHOBIIEHO,
YTO Takue "3aperncTpupoBaHHbIe" OAHOMOMbIE Napbl HE MOTYT MMETb B COBMECTHOM BOCMUTaHUM pebeHka, He
MOTYyT HA BMECTE, HW MOPO3Hb YCbIHOBUTL pebeHka M He MMEKT JOoCTyna K MeAMLMHCKAM npoueaypaMm no
NCKYCCTBEHHOMY OMOA40TBOPEHMIO. B HacTosiLee BpemMs OT 3TOro npuHuMna oTctynuna nvwbe [onnangusa. B
2001 r. B HOpMax ronnaHAcKoro ceMenHoro 3akoHoaaTenbCcTBa bbina 3akpenneHa BO3MOXHOCTb YCbIHOBIEHUS U
yaoyepeHus geten ogHononbiMy napamu <1>. B HEKOTOpbIX MyHUUMNanuTeTax BeaeTcs "perncTp CoXnTenbcraa
0e3 Gpaka".

<1> Cm.: YepHera K.A. lNpaBoBble acnekTbl neranu3auuun "HeTpaguMumMoHHonm cembn" B Poccumn //



"paxgaHuH n npaso. 2003. N 4.

Mo 3akoHogaTenbcTBY LUBEUun perncrpaumsi O4HOMOSONO NapTHEPCTBA MOXET UMETb MECTO TOSIbKO B TOM
cny4vae, ecnu ogHa n3 CTOPOH SIBNSieTCs rpaxaaHnHoMm LLBeuun n npoXkneaeT Ha TEpPUTOPUN CTpaHbl. [lencteme
3aKOHa He pacrnpoCTPaHAETCA Ha WHOCTPaHHbIX rpaxdaH, JUWEHHbIX BO3MOXHOCTM 0GOPMUTL CBOM
B3aMMOOTHOLLEHWS ¥ cebs Ha poanHe 1 NpUesXaroLLmnx ¢ 3Tou Lenbto B Lseuuio <1>.

<1> CM.: KommeHTapuin k CemeriHomy kopekcy Poccuickon Pegepaumm (noctaterHoid) / MNog pea. U.M.
KysHewosown. M.: BEK, 1996 // CINC "KoHcynbTaHTl ntoc".

HecmoTpsa Ha cobniogeHne 3akoHogaTeNnbCTBa CTpaHbl 3aknoyeHns bpaka OgHOMosble COH3bl MOTyT He
npu3HaBaTbCs B TeX CTpaHax, rae OHW He NpeayCMOTPEHbl 3aKOHO4ATENbLCTBOM, B CUINY OroBOPKM O NyBAMYHOM
nopsgke. Tak, Hanpumep, LiBenuapckum egepanbHbIM  CyaOM  COK3  ABYX N OOHOrO  Mona,
3aperMcTpUpOBaHHbI 32 rpaHuuen, Obin NMpM3HaH NPOTMBOpEYalLMM LUBENUAPCKOMY "nybonuyHomy nopsagky”,
MOCKONbKY OpakoM 34eCb NPU3HAETCst TOMNBbKO COK3 NUL, MPOTMBOMOJSIOXKHOIO nona <1>.

<1> Cm.: Tam xe.

3akoHoOaTeENbCTBO psiaa CTpaH NpM3HaeT 3a OAHOMONbLIMU COl3aMM Te XKe npaBa U 0693aHHOCTU, YTO U 3a
TPagULMNOHHBIMU 3apErMCTPUPOBAHHBIMU  CYMPYXXECKMMM NapaMu. 3TO KacaeTCa M IPaK4aHCKO-MpPaBOBbIX
OTHOLLIEHUI, B TOM YMCIle NMPU COBEPLLUEHMM CAENOK, HAacneaoBaHun n 1.4. Tak, 3akoHogaTenbCcTBO HdaHum <1>,
Hugepnangos <2>, a Takke Hopseruun, Wcnanguu, LBeumn npusHaeT 3a ogHOMOMBIMU NapTHeEpaMn Te xe
HacneACTBEHHbIE NMpaBa, YTo u 3a cynpyramu. B Katanonun <3>, N'epmannm <4>, benbrun <5>, Bo ®paHumm <6>
nepexuBLUNA NapTHEP UMEET NPaBo Ha NosyYeHne annMMeHTOB U3 HAcCne4CTBEHHOW Macehbl <7>.

<1> 3akoH ot 1 utoHs 1989 r. N 372 o peructpupyemom naptHepcTse, D/341-H-ML.

<2> 3akoH oT 5 utona 1997 r., BHocaWwmn nameHernst B Knury 1 pakgaHckoro kogekca v ['paxkgaHckoro
npoLeccyanbHOro Kogekca OTHOCUTENBHO PErMCTPUPYEMOro NapTHEPCTBaA.

<3> BakoH o cTabunbHbIx coto3ax nap (Josselin-Gall M. Pacte social de solidarite, quelques elements de
droit international prive // JCP. 2000. P. 489).

<4> 3akoH oT 16 despans 2001 r. o peructpupyemoM naptHepctee (Bgbl. 2001. Teil I. Nr. 9); Cr. 17b
B3ITYy.

<5> BakoH oT 23 Hos16psa 1998 r. o neranbHoM coxuTenbcTee (Monit. B. 12 sHBaps 1 23 gekabps 1999 r.).

<6> 3akoH oT 15 Hos6psa 1999 r. N 99 - 944 o rpaxagaHckoM nakte conuaapHocTtu (J.0. ot 16 Hosbpsa 1999
r. N 265, N 16959); Khairallah G. Les partenariats organises en droit international prive // Revue critique. 2000. P.
317.

<7> Cwm. nogpobHee: Meaeeaes W.I'. MexxayHapogHoOe YacTHOe NpaBo M HoTapuanbHas AesaTenbHoCTb. M.:
BonTtepc Knyeep, 2005 // CINC "KoHcynbTaHTlntoc".

B HekoTOpbIX CTpaHax O4HOMOSbIE COXUTENbLCTBA BNEKYT NPUMEHEHNE Mep YrorloBHOW OTBETCTBEHHOCTW.
Camble XeCTkue caHKuMy npegycMOTpeHbl 3akoHogaTenbcTBoM MasputaHum, YronosHbin kogekc 1983 r.
KOTOpOW npeaycMaTpmBaeT CMEPTHYIO Ka3Hb 3a rOMOCEKCyanuam, a Takke 3a WU3HacuroBaHue U CYMpYXecKyto
HeBepHOCTbL. CMepTHbLIE NPUroBOPbI, BblIHECEHHbIE CneunarbHbIM YrofloBHBLIM CyA0M, MPUBOAATCHA B UCMOSTHEHWE
Yyepes 3abpacbiBaHne KaMHSIMU UK OTCEeYeHWe ronoBbl <1>.

<1> Cm.: [NpaBoBble cUCTEMbI CTPaH MUpa: JHUMKonegmdecknii cnpaBovHmk / OTB. pen. A.A. Cyxapes.
M.: HOPMA, 2003 // CINC "TapaHT".

B poccuiickom 3akoHoAaTeNbCTBE OTCYTCTBYIOT HOPMbI O cyabbe Opaka B Cnydyae WU3MEHEHUS OOHUM U3
CyMpyros nona, KOTOPOe B HACTOsILLiee BpeMs MO3BONAET MeamumuHa. Tak, nepsas onepauus No CMeHe nona B
CoetckoM Cotose 6bina npomsseneHa B 1970 r. B Pure, cnycta 17 neT nocne nepeov nogoOHoW onepaumm B
[aHnm n Mapokko <1>.

<1> Cm.: ManeuHa M.H. lameHeHne GMOMOrM4yeckoro u couunanbHOro nona: NepcnekTMBbl PasBUTUSA
3akoHoaaTtenscTBa // XKypHan poccunckoro npasa. 2002. N 9.

CornacHo cT1. 70 depepanbHoro 3akoHa "OO akTax rpaXaaHCKOro COCTOosHUS", B cryvae ecnm
npeacTaBneH AOKYMEHT YCTaHOBMNEHHOW hopMbl 06 N3MEHEHMM NONa, BblAaHHbIA MEOULUHCKOW OpraHusauunen,
OpraHoMm 3arca COCTaBNSAETCA 3aKIHYEHNE O BHECEHNN UBMEHEHUS B 3aMUCb akTa rpagaHCKoro COCTOsIHMS.



B Hay4HoOI nuTepaType npeanaraloTcs pasnuyHbie NyTU pelleHnst Npobrembl, BO3HMKAKLEA NpU CMEHe
nona B nepuog opaka:

1) npekpalleHne bpaka nyTem pacTopXXeHUs Mo NPUYNHaM HEBO3MOXHOCTM COXPaHEHUS CEMbY;

2) coxpaHeHune bpaka; BHECEHNE M3MEHEHMN B CEMENHOEe 3aKOHOOATEeNbCTBO B 4acTu TpaHcdopMaLmu
Opaka B MHON COK3 Mexay OOHOMOMbIMW MNoAbMW, Beaylwmmmn obliee XO3AMCTBO, BOCMUTbLIBAKOLWMMKM 0OLMX
JeTel, HO He BbINOSTHSAOLLMMN POrien My>a U XeHbl N0 OTHOLLEHWUIO ApYr K Apyry <1>;

3) paccMOTpeHMe M3MEHEHMs1 Monia Kak CoLManbHOM CMEpPTM M COOTBETCTBEHHO OObBLSIBMIEHME TaKoro
rpaxgaHuHa ymepLmm B cyaebHom nopsgke B cooTBeTcTBMM co CT. 45 TK P®. B takom cnydae npekpaiieHve
Opaka 6ygeT obycnoBrneHo pelleHeM cyga 06 06bABNEHMM YMeEPLUUM <2>,

<1> Cm. nogpobHee: ManeuHa M.H. N3ameHeHne Guonormyeckoro u coumanbHOro nomna: nepcnekTyBb
pa3BuTUA 3akoHoaaTenbcTBa // XKypHan poccuiickoro npasa. 2002. N 9.

<2> CrtenaHoB [O./. TpaBoBble npobnembl, CBA3aHHblIE C W3MEHeHMeM Mora dJenoseka [/
3akoHogaTenbcTBo. 2000. N 11. C. 77.

Mo Hawemy MHeHWI0, B 3akoHOAaTenbCTBe HEOOXOAMMO MpPedyCMOTpeTb B KayecTBE OCHOBaHWS AONd
npekpaLleHnst bpaka nameHeHve nona.

B HacTosiLLee BpeMsi B 3aKOHOAATENbCTBE HET OFPaHUYEeHNA NS BCTYNneHuss B Opak nuu, U3MEHMBLUMX
non. 3akoHO4ATENbCTBO OTAENbHLIX FOCYAapCTB MPSIMO  3aKpennseT 3anpeT BCTynneHuss B Opak nvuam,
nepeHecLUnM TpaHCcceKcyarnbHble onepauumn (Hanpumep, B Bennkobputanum).

HeponyctnmocTb nonMraMHbIX OpakoB. Poccuiickue Tpaguuuu, 3aKOHOZATENbCTBO U
npaBoMpUMEHUTENbHAA MpakTMka He Qonyckanu nonuvramHblx OpakoB, 3@  WCKMYEHUMEM  paHHEro
OOXPUCTMAHCKOrO nepuoga paseBuTusa. Bo Bcex 3akoHogaTtenbHbIX aktax Poccum o 3akniodeHum OGpaka
roBOpPUOChk O HEAOMYCTUMOCTU BCTYMNEHMS B MOBTOPHbLIN Bpak nuu, yXe COCTOSALMX B 3aperncTtpupoBaHHOM
Opake.

Kogekc 3akoHOB 006 akTax rpaxgaHCcKoro CocTosiHusl, Opa’yHom, ceMerHOM W onekyHckoM npase 1918 T.
npegycmartpuBan HegonyCTUMOCTb BCTYMEHNS] B MOBTOPHbIN Bpak Takke nuy, COCToAWMX B Opake, umerowem
CUIy 3aperucTpyMpoBaHHOro. Mmenuce B BuAy LIEPKOBHble Opaku, 3akntoveHHble o 20 gekabpsa 1917 r. ¢
cobntogeHnem cCooTBETCTBYHOLLMX yCrioBuii 1 coopmel. [Jo pesontoumn 1917 r. "OBOEXEHCTBO U OBYMYXECTBO He
TONbKO Aenanv HeaencTBUTENbHBIM BTOPOM Bpak”, HO Takke BMAWANM M Ha MEPBLIA: OH COXPaHsAN CBOK Cuny
TONbKO MPU COrnacum Ha TO CO CTOPOHbI Cynpyra HeAencTBUTENBHOIO bpaka <1>.

<1> LepweHeBny I".®. YuebHUK pycckoro rpaxagaHckoro npaea. M.: M3a. bp. bawmakosbix, 1911.

CornacHo ab63. 2 ct. 14 CK P® He gonyckaeTca 3aknioveHne bpaka mexay nuuamm, n3 KotopbiX XoTs Obl
OLHO NK1LIO y>Xe COCTOMUT B ApYyroM 3apermctpupoBaHHoM 6pake. B npotnBHoM cnyyae 6pak MoxeT 6biTb NpusHaH
HedencTBUTENbHLIM. [N NpoBepku npekpalleHus Opaka npu perncrtpauum 3aknodeHus Opaka  nvua,
cocTosiBlLUME paHee B Opake, [OOSKHbI MpeabsiBUTb AOKYMEHT, MNOATBEpPXAAlWMA npekpaweHme 6Gpaka
(cBMOEeTenbCTBO O pacTopXXeHun Opaka, CBUAETENBCTBO O CMepTu cynpyra u ap.). B cootBetctBum ¢ ab3. 3 n. 2
cT. 25 CK PO cynpyru He BripaBe BCTYNUTb B HOBbIN Bpak 40 NonyvyeHus CBUOETENBCTBA O pacToOpXXeHun bpaka B
opraHe 3arca no MecCTy XuTenbCTBa mbOro M3 HuX. HecmoTpsa Ha wumelowmecs B 3akoHOAaTenbCTBe
OorpaHnyeHus], Ha NpakTke BO3HMKAOT Criydyamn pernctpaumm 6paka ¢ nuuamm, Yyen npegblaywinii 6pak He 6bin
npekpalleH Hagnexawmm obpasom, 0 YemM CBUAETENBLCTBYHOT U NPUMEpPLI CYyAeOHbIX pelleHni <1>. CeMenHbIn
kogekc B otrinymne ot KobC PCOCP 1969 r. uckmnoumn BO3MOXHOCTb COXpaHeHMs1 Bpaka npu ero pacTop>XeHnn B
cyae 6e3 permctpaumm pacTopXXeHusl B opraHax 3arca. B HacTtoswee Bpems B crnydae pacTtopxeHusi Opaka B
cyde BHeCeHMe 3anucu B KHUIY aKTOB IpaXOaHCKOrO COCTOSIHMS MPOU3BOOAUTCH Ha OCHOBAHMU BbIMMCKU W3
pelleHns cyga, KoTopas HanpaBnseTcs B COOTBETCTBYHOLUME OpraHbl 3arca CygoM CamMOCTOSTENbHO. Takum
obpasom, Gpak, pacToprHyThll B cyde, SBNSETCA NpekpalleHHbIM He3aBUCMMO OT JanbHenwmx [encTBum
6biBMX cynpyroB. PaHee B cootBeTcTBUM ¢ KOBC PCOCP 1969 r. Gpak, pacToprHyTbli B CyAe, cuuTarncs
npekpaLleHHbIM C MOMEHTA perMcTpaumm 6paka B opraHax 3arca no nHMuuaTMBe O4HOMO U3 Cynpyros.

<1> Cwm., Hanpumep: Onpegenenne BepxosHoro Cyga PO ot 20 oktsi6psa 2003 r. N 22-B03-5 // BronneTteHb
BepxosHoro Cyga P®. 2004. N 12.

B 2007 r. nepea KoHctutyumoHHbiM Cygom P® 6bin noctaBneH BOMPOC O BO3MOXHOCTM MOMMramHbIX
6pakoB B Poccuu, B CBSA3M € YeM cyf obpaTun BHMMaHue Ha To, 4To Poccuiickaa defepauns ABnseTcs CBETCKUM
rocyaapctBoM (cT. 14, 4. 1, KoHcTuTyumm P®), a noTOMy Te UMK UHbIE PENTUTMO3HbIE YCTAHOBIIEHUS U MpaBuna,
JornyckalpLime nonurammio dpayvHbIX COK30B, MHOW NOAXO4 K PELUeHW0 3TOro Bompoca B psaae  Apyrux
rocyaapcTB, He MOryT OKa3biBaTb BIIMSHUA HA FOCYOAPCTBEHHYIO MOMUTMKY B 06MacTM CeMENHbIX OTHOLUEHWN,



OCHOBHblE Ha4dana KOTOpOVl XapakTepunsyrnTcd, B 4YaCTHOCTU, NPUHLUMOM e,D,MHO6paLIVIFI (MOHOFaMMeVI),
nexogAawmm n3 oTHOLWLEHUA K 6paKy KakK 6I/IOJ'IOFI/I‘-IeCKOMy COO3Y TOJIbKO OAHOIo MY>X4UHbI 1 OAHOW XEHLMHbI, YTO
HEe AonyckaeTt OgQHOBPEMEHHOIo HaxoXXageHnsd B HECKOJTbKNX 6pa|<ax <1>.

<1> Onpegenexne KoHctutyumoHHoro Cypga PO ot 18 gekabpa 2007 r. N 851-0-0 "O6 oTkase B NpUHATUAM
K paccMoTpeHuto xanobol rpaxgaHuHa PsasanoBa Haruma [abgbinaxatoBuya Ha HapylleHue  ero
KOHCTUTYLMOHHBIX NpaB nonoxeHmssmu nyHkrta 1 ctatem 12 u ctaten 14 CemeriHoro kogekca Poccuinckon
degepaummn”.

B mMycynbmaHCKMX, a Takke B HEKOTOpbIX OPYrMx CTpaHax OOMycKaeTcs MHOrOXEHCTBO, B 4acCTHOCTW B
BenvHe, boTtcBaHe, Ervnte, Uspaune, 3ambun, KamepyHe, Manansumm, Mapokko, Mosambuke, OObegnHEHHbIX
Apabckux  Omupartax, OwmaHe, [lanya - Hoeow [IBuHee, CsasuneHge, CeHerane, YraHge,
LleHTpansHoadpukaHckon Pecnybnnke, SkBaTopmansHon MBuHee v ap.

Ho pesontouun 1917 r. B Poccum 6bino 3anpelleHo BcTynaTtb B 6pak 6onee vetbipex pa3. B HacToswee
BPEMS TakUX OrpaHUYeHNI HeT.

HeponyctumocTb OpakoB Mexay ONM3KMMM pOACTBEHHMKaAMW, a TaKkKe YCbIHOBUTENSAMU W
YCbIHOBEHHbIMM. CornacHo c1. 14 CK P® He ponyckaeTtca 3akntodeHve 6paka mexay O6rm3kumm
poaCTBEHHMKaMM (POACTBEHHMKAMM NO MPSIMOA BOCXOASALLEN M HUCXOAALEN NUHUM (poauTensaMu u OeTbMu,
OenyLiKon, 6abyLUIKON 1 BHyKamMmK), NMOSIHOPOOHBIMM U HEMOSTHOPOAHLIMU (MMeKLWMMN 06LWNX oTua unn MaTb)
OpaTbsAMn U cecTpamm); YCbIHOBUTENSMU U YCbIHOBIIEHHBIMMU.

[Mpn 3TOM pOACTBO MOXET ObiTb M BHeOpayHbIM. He siBNfeTca MpensitTcTBMEM K 3akmtoyeHuto Opaka
OBOKOpPOAHOE (OBOKPOAHLIE BpaThs U cecTpbl) M Bonee panbHee POACTBO, @ TakKe OTHOLLUEHUS CBOWCTBA (He
3anpeLleHbl Bpakn mexay cBoAHbIMU BpaTbamu n cectpammn). bpaku mexay oagamm u nnemMsaHHULaMKn, TeTAMAU U
nnemMsHHMKaMu 3anpeLleHsl B Utanuu n Bo dpaHuuu; mexay ABOPOAHLIMU BpaTbsiMy U CECTPaMMN HEBO3MOXHbI
6paku B BenukobputaHum n B nonosuHe wratos CLUA.

3anpeT OpakoB MeXay YCbIHOBMTENSAMW W YCbIHOBIIEHHLIMW OOYCIOBMEH Mpexae BCEro 3TUYECKUMMU
COOBpaXeHNAMHM, NOCKONbKY NPABOOTHOLLEHUS MEXAY STMMM NULaMm KOpUaNYeCcKn NPUpPaBHEHbl K OTHOLUEHWAM
MexXay poauTensaMu u AeTbMU. YCbIHOBIIEHNE He MpensTCTBYeT 3aknyeHuio bpaka mexgy YCbIHOBUTENEM U
pPOACTBEHHMKAMM YCbIHOBIIEHHOIO, @ TakKe YCbIHOBMEHHbIM U POACTBEHHMKAMM YCbIHOBUTENS.

B HEKOTOpPbIX CTpaHax OTHOLIEHMSI MO YCbIHOBMEHWIO HE MPEendaATCTBYIOT 3akrnodeHuto Bpaka, B Opyrux
ABNATCA opmarnbHbIM NPENATCTBUEM, KOTOPOE TeM HE MeHee MOXeT ObiTb NPeofoNieHO peLueHneM
KoMneTeHTHoro opraHa <1>. B Poccunckon ®enepaummn 6pak mexagy yCbIHOBUTENEM U YCbIHOBIIEHHBIM BO3MOXEH
TONbKO B Cry4yae OTMEHbI YCbIHOBIEHUSI B cyaebHOM nopsigke.

<1> CmM.: KommeHTapui k CemerntHomy kogekcy Poccunckon Pegepaumm (noctatenHoit) / MNog pea. N.M.
KysHeuosown. M.: BEK, 1996 // CINC "KoHcynbTaHTt ntoc".

Heobxooumo yumTbiBaTh, YTO YCbIHOBIIEHHbI HE MOXET BCTyNUTb B Opak CO CBOMMW OMONOrm4eckumu
poacTBeHHMKamMK (buonoruveckumn poautensimm, 6abylikon, gegylikon, cectpamum u  bpatbsamu). [daHHoe
OrpaHuYeHne He NpekpallaeTcs B Cnyvyae OTMEHbl YCbIHOBMEHUSA. POOCTBO COXpaHAETCs, XOTS opuavyeckue
OTHOLLUEHMS MOryT ObITb MpeKpaLLeHbl MeXay YCbIHOBUTENEM W YCbIHOBMEHHbIM.

3akoHo4aTenbCTBO HE NpedycMaTpuBaeT OrpaHudeHnin ansg bpaka OnekyHoB, MoneynTernen, npuemHbIX
poauTenen, NnaTpoHaTHbIX BocnuTaTenen u ux nogoneyHbIX.

HeponyctumocTb BcTynneHus B Opak HeaeecnocoOGHbix nuuy. CornacHo a63. 5 cr. 14 CK P® He
Jornyckaetcs 3aknideHne Opaka mexgy nuvuamy, U3 KOTOpbIX XOTS ©Obl OOHO MWUO MPU3HAHO CyaoMm
HegeecnocobHbIM BCNeACcTBME NCUXMYECKOro paccTponcTtea. lMpuaHaTte rpaxgaHvHa HegeecrnocobHbIM Bnpase
TONbKO CyA MO OCHOBaHWAM, NpeaycMoTpeHHbIM cT. 29 K P® B nopsiake ocoboro nponssoacTea B COOTBETCTBUM
¢ m. 31 MK P®. MNpaxgaHuH MoxeT BbiTb NPU3HaH cyaoM HedeecnocobHbIM B TOM Criydae, ecriv OH BCNeacTBue
NMCUXNYECKOTO PacCTPONCTBA HE MOXET MOHWMAaTb 3HaYeHWe CBOUMX AEeUCTBUW WU PYyKOBOAUTb UMM, YTO
onpefensieTcsi C NOMOLLbIO CyaeOHO-NCMXMAaTPUYECKON IKCNEPTU3I.

3anpeT HegeecnocoOHbIM Ha BCTynneHme B 6pak 0OyCcnoBneH Kak MeQULMHCKUMU COOBPaXKeHNsIMK, TaK |
HEBO3MOXXHOCTbIO He4eeCnocoBbHOro nuua gaTb OCO3HaHHOE cornacue Ha BCTynneHune B Opak, 4To BedeT K
HecobnoaeHnio npuHUMna [o6poBONBHOCTM OpavHoro cow3a. [laHHOe nonoXeHue He Kacaetca  nuu,
OrPaHUYEHHbIX B rpaXkgaHCKoON AeeCnoCoOBHOCTY.

CormacHo n. 3 c1. 29 TK P®, ecnu ocHOBaHMS, B CWIy KOTOpbIX rpaxaaHuH Obln  npusHaH
HeZeecnocobHbIM, OTNanu, cya NpuM3HaeT ero geecnocobHbiM. CnefoBaTenbHO, TakoW rpaXKaaHWH He OrpaHuYeH
B NpaBe 3akIio4nTb Opak.

lMepeyeHb orpaHWyeHu Ons BCTynneHus B Opak sBNSeTcs uvcyepnbiBawwWwWMM. He MoryT cnyxntb
NpensaTcTBMEM ANs BCTyNfneHms B Opak MHOCTPaHHOE rpaX4aHCTBO MMM OTCYTCTBME TaKOBOrO, PENWrnosHble



ybexaeHnss, MOHalLeCcTBO, Hann4ne unn OTCYTCTBME MECTa XUTENbCTBA UM MecTa NpebbiBaHns, COCTOSHME Ha
BOMHCKOW cnybe, HaxoXaeHne B MecTax nuwieHnst ceoboael n ap.

3a pybexxoM MMeTCa N NHble orpaHnyeHuns. Tak, B HekoTopbix wraTtax CLUA 3anpelleHo BcTynatb B 6pak
AyLeBHOOOMbHBIM, 6ONBbHLIM HEKOTOPLIMU BUOAMKU BeHepuyeckux OonesHen. B BenukobGpuTaHum 3anpelueHbl
Opakun mexgy cBoncTBeHHMKamun. B bonrapumn He gonyckatoTcs 6pakm mexay pOACTBEHHUKAMU MO HUCXOOALLEN U
BOCXOASALLEN NUHUN BNIOTb A0 YETBEPTOM CTENEHN poacTBa. B HeKoTopbIX CTpaHax Heo6xoauMO, YTOOb! NPOLLINO
onpefeneHHoe BpeMs NOcre pacTopXXeHUs Opaka unu cMepTuy cynpyra, npexae Yem cynpyr mor Obl BCTYnUTb B
HoBbIV 6pak (Fepmanusa, ®paHuusa u LLesenuapus). B Utanum He gonyckaeTcs 3akntoyeHre Gpaka mexay nuuamu,
O[HO M3 KOTOPbIX OCY>XAEHO 3a yOMINCTBO MM NOKyLUEeHNe Ha YOMINCTBO cynpyra unu cynpyru BToporo nvua. B
LLiBeriLapuu, Kpome TOro, yCTaHOBIEH 3anpeT Ha BCTYMMEHME B HOBbIM Opak nocne passoga AN BMHOBHOW B
pa3BoAe CTOPOHbI CPOKOM OT OOHOrO roga Ao Tpex net <1>. B N3panne XeHLmMHe 3anpeLLeHo BbIXOAUTb 3aMyx
3a OQHOro U TOr0 e MyXu4uHy Gornee ogHoro pasa (Hanpumep, ecnu BTOpPOM OGpak okasancs HeydayHbiM ©
XEHLLMHA peluvna BepPHYTbCHA K NEPBOMY MYXY).

<1> Cm.: CakoBud O.M. [NMpaBOOTHOLIEHMST CYMNpPYyroB No 3apybexHomy 3akoHogatenbctBy // XypHan
poccuiickoro npaea. 2003. N 10.

YBegomneHue gpyroro cynpyra o Hanuuuum BUY-uHdekumn nubo BeHepuyeckoro 3aboneBaHuA.
3akoHoaaTeNnbCTBOM He YCTaHaBMMBAKOTCA KakMe-nmbo TpeboBaHms K COCTOSIHUIO 300POBbS NUL, BCTyNaoLwWmux B
Opak. B HekoTOpbIX CTpaHax He MOryT BCTynatb B Opak AyweBHoOoOnbHble. Poccuickoe 3akoHOAaTenbCTBO
OrpaHu4MBaEeT NpaBo BCTYNSeHMs B Opak nuwb And HegeecnocoOHbix nuu. OgHako npuy 3akniodeHun Bpaka
rpaxgaHuH OOIMKeH AaTb A0OpOBOMbHOE cornacue Ha BCTyMneHue B 6pak, YTO HEBO3MOXHO MPWU Hamuu4um
HEeKOTOpbIX 3aboneBaHu.

Cratba 15 CK P® c uenbto oxpaHbl 300poBbs Nuu, BCTynawLwmx B bpak, npegycmatpuBaeT BO3MOXHOCTb
6GecnnaTHOro MeauUMHCKOro o6cneaoBaHust, a Takke KOHCYNbTUPOBaHWSA MO MEAUKO-FeHETUYECKMM BOMpocam Wt
BOMpocaM MNiaHMpoBaHUA ceMbu. Takoe obcnefoBaHWe MNPOBOAUTCA WCKIKYMTENBHO C corfacus  nuu,
BCTynawLmx B 6pak. PesynbTathl 06cnegoBaHmsa nuua, BCTynarowero B 6pak, CoOCTaBnsAlT BpadebHylo TariHy U
MOryT BbITb COOBLLEHbI NMLY, C KOTOPbIM OHO HAMEPEHO 3aKIH4YMTb Bpak, TONbKO C cornacus nuua, NpoLieLero
obcrnenosaHue. B To ke Bpems ogHO U3 nuu, BCTynarwowmx B 6pak, JOMMKHO yBeAOMMUTb Apyroe nuuo o
HanMuMMm y Hero BeHepuuyeckoro 3a6oneBaHuss wunu BWUY-uHdekummn. B cootBetctBMM co ct. 13
®epnepanbHoro 3akoHa ot 30 mapta 1995 r. N 38-®3 "O npegynpexaeHun pacnpocTpaHeHus B Poccunckon
depepaummn 3aboneBaHusi, BbI3bIBAEMOrO BUPYCOM MMMyHoaedwuumTa uyenoBeka (BUY-uHdekumm)' <1>
BUY-nHpuumpoBaHHOE NMLO UMEET NPaBo Ha NoNy4YeHne MHgopMauun o pesynbTaTax CBOEro MeAMLMHCKOro
ocBMaeTenbCTBOBaHuA. Ecnv nuuo, BcTynawuwee B Opak, CKpbINO OT APYroro nvua HanumyMe BeHEepUYecKon
6onesun unun BUY-uHdekunn, nocnegHee BnpaBe obpatuTtbCa B cyd C TpeboBaHMeM O npusHaHuM Opaka
HegencTeUTENbHLIM. CPOK MCKOBOWM AaBHOCTM NO TakMM KaTeropmsm gen - oavH rog ¢ MOMeHTa, korga nvuo
y3Hano WnuM JOSKHO ObiNo y3HaTb O HanuMuuu 3aboneBaHWs. YronoBHas OTBETCTBEHHOCTb 32 3apaxeHue
BeEHepuyeckuM 3abonesaHneM unu BUY-nHdekumnen npegycmoTpeHa cT. 121, 122 YK PO.

<1> C3 P®. 1995. N 14. Ct. 1212.

LUenb O6paka - co3gaHme cembW. 3akoHogaTenb NPAMO He onpedensieT uUenb ©Opaka. OgHako B
cooTBeTCcTBMM C M. 1 cT. 27 CK P® B cny4yae 3aknioveHnss GUKTUBHOIO Opaka, T.e. eCnu cynpyru unv oguH us
HUX 3aperucTpuvpoBanu Opak 6e3 HamepeHuss co3gaTb CeMbl, Opak MoOXeT ObiTb npu3HaH
HeAeNCTBUTESNbHbLIM. Taknum obpa3om, Lenbio Opaka ABnseTca co3gaHne CEMbU.

B CK P® otcyTcTBYIOT KpUTEPMM PUKTUBHOTO Bpaka, a Takke NOHATUE CEMbM, B CBSA3M C YEM Ha MpakTUKe
He Bcerga nerko onpeaenutb UKTUBHOCTL Bpaka. [1o peBonoumm LepKoBb MpoBO3rnacuna, 4to uenbio Gpaka
aBngeTcsa poxaeHue geten. Tak, B 1744 r. 82-nethuin puropun Epronsckuin BcTynun B 6pak ¢ lNpackoBbeto
HessaToto. MockoBckui apxuepen Mocud npeactaBmn 3TOT PakT KK COMHUTENbHbLIN MO CBOEN 3aKOHHOCTM Ha
paccmoTpeHne CuHoga. CuHOA, OCHOBbIBasCb Ha TOM, 4YTO "Opak ycTaHOBNEH [N YMHOXeHusa popja
YyeroBeYyecKkoro, yero oT mmetowero 3a 80 neT HageAaTbCs BecbMa OTYasHHO", mpusHan Opak Epronbckoro
HepencTBUTENbHbIM <1>.

KoHcynbTaHTln0C: npuMeyaHue.

OparmeHT kHUrm A.U. 3aroposckoro "Kypc cemeriHoro mnpaBa" BKMOYEH B MHGOPMALMOHHBIA BaHK
cornacHo nybnukaumm - "CemenHoe u xunmwHoe npaeo”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.




<1> Cm.: Baroposckuin A.. Kypc cemeriHoro npasa. C. 10.

Llenb 6paka .®. LepweHeBu4y onpegensn Kak MOCTOSIHHOE COXUTENbCTBO, HEe TOMbKO B CMbICNE
PU3NYECKOM, HO U HPABCTBEHHOM, Kak "co4yeTaHune, cObITME BO BCEN XU3HN, BOXKECTBEHHbIE XE U 4YerioBevecKkne
npasgbl obweHune". C 3Ton CTOPOHLI OBHapyXXnBaeTca pasnuyune mexay bpakoMm u 06a3aTenbCTBOM, KOTopble
ob6a moryT BbITb OCHOBaHbI Ha foroBope. Korga AoroBop HamnpasfeH Ha WUCMOMHEHWEe OOHOr0 WM HECKOSbKUX
onpefeneHHbIX OeWcTBuMWA, TO nocneactBueM ero OyaeT o06A3aTenbCTBEHHOE OTHOLLEHMEe, Hanpuvep B
ToBapuLLecTBe. bpayHoe e cornalleHne He MeEeT B BUAY onpefereHHbIX AeACTBUIA, HO Kak obLLeHne Ha BCH
XM3Hb OHO MMeEeeT MO maee HPaBCTBEHHOE, a He 3KOHOMMYECKOE cofepxaHue. HenpaBurnbHO uenbko Gpaka
CTaBWUTb POXOEHWE M BOCMMTaHME OeTen: nepBoe eCTb BO3MOXHOEe umanonormdyeckoe nocrneactene Opaka,
BTOpOeE - ero Heobxoammoe opuamndeckoe nocreactene. Ho 6pak HUCKONMBLKO He TepsieT CBOEro CMbICra, ecnwu
BCTYMatoLLMe B HEMO MPOHUKHYTLI CTPeMeHneM K U3n4eckoMy 1 HpaBCTBEHHOMY ObLLEeHN0 6e3 BCSKOW MbICIU
o Oygywmx getsx <1>.

<1> LepweHeBny I.P. YyebHUK pycckoro rpaxagaHckoro npasa. M.: aa. bp. bawmakosbix, 1911 // CI1C
"lapaHTt".

DuKTUBHBbIE Bpaky, Kak NpaBuo, UMET LEenbio He co3faHue ceMbM, a MoNnyyYeHue npaBa Ha Xunuile
cynpyra, POCCUICKOro rpaxpaHcTBa nubo npecnegyoT Apyrve, Kak MpaBumno,  KOPbICTHble  Lenu.
3anHTepecoBaHHasi B Mpu3HaHun Takoro bpaka HegencTBMTENbHBIM CTOPOHa 0053aHa AokasaTb, YTO B [JAHHOM
crny4yae MMeeT MeCTO He NPOCTO CEMEeNHasi ccopa, pasfop, a To, YTO Npu 3akndeHun bpaka y gpyroro cynpyra
He ObINO uenu co3gaHusa cembWn. B kayecTBe kputepueB uKTMBHOCTM Gpaka MoryT ObiTb pasgenbHoe
npoxueaHue, Gonbliasd pasHuua B BO3pacTe, OTCYTCTBME AETEW, pacTopkeHue Opaka nocre [OCTMKEHUSN
KOpbICTHLIX uUenen. Tak, Hanpumep, onpegeneHvem BepxosHoro Cypa P® 6binM OTMEHEHbl pelleHus
HWXKECTOSLLMX CYAOB, OTKa3aBLUMX B YOOBIETBOPEHMM WUCKA O Mpu3HaHUKM Bpaka (PUKTUBHbLIM, HECMOTPSA Ha
o4eBuaHbIE Npu3Hakm TakoBoro. CyTe gena takosa: -Ba M.I1., 1930 r. poxaeHus, Bctynuna B Opak ¢ banp-sbim
.., 1965 . poxaeHuss. Yepes mecsu nocne peructpauum 6Gpaka (B utone 2007 r.) -ea M.I1. u ee matb
nogapunu oTBETYUKY MPUHaANexawye uM Aonu B npase obLieri 4oneBor COOCTBEHHOCTU Ha kBapTupy. [LaHHyto
kBapTupy banp-B ®./. BnocneacTsmMmu npogan U Kynur Ha MOMyYeHHble OT ee NpoAdaxu AeHexHble CpeacTsa
KBapTupy, kyaa Bbises -By M.I1. n ee maTb, 3aperMcTpupoBaB MX B KBapTUpe Mo MecTy xutenscrtea. -Ba M.I.
cTpagana psgom 3aboneBaHui, 3noynoTpebnsina CnUpTHbIMA HanuTkamu. [OCKOMbKY COrfacHO 3akmYeHUHo
Bpaya-ncuxmnatpa MNHO ot 19 auBapa 2008 r. y -Bon M.[1. uMenn MecTo NpU3HaKu TAXKENOro MCUXUYECKOro
paccTponcTBa, pelweHnem MamanmnoBckoro pawioHHoro cyaa r. Mockebl oT 11 ceBpans 2008 r. oHa Obina
HanpaBreHa Ha MpuUHyauMTenbHOe ocBuaeTenbcTBoBaHue. 21 moHa 2008 r. -Ba M.I1. ckoHyanacb. Takum
o6pasom, 6Gpak Gbin 3aknYeH C Lenbto 3aBnageHnsa NnpuHaanexailen ymepLuen ksaptupon. Nocne 3aknoyeHnst
bpaka banp-8 ®.1. u -Ba M.[1. BMecTe He MNpoOXMBanu, CEMEWHbIX OTHOLUEHWA He nopaepxuBanu, obuiero
X03ANCTBa He BeNW, o6LLEero nMmyLLLecTBa He npuobpeTtanmu <1>.

<1> OnpegeneHne BepxoeHoro Cyaa P® ot 1 okts6psi 2013 . N 4-KIM13-23 // CIC "KoHcynbTaHTl ntoc".

Cyn He wMoXeT npu3Hatb Opak UKTMBHBIM, €cnu nuua, 3aperncTpupoBaBluve Takon Opak, Ao
paccMOTpeHus aena cyaoM pakTudecku cosganu cembio. lNogaTb UCKOBOE 3asiBlieHWe B Cyd O MNPU3HAHUM
dukTMBHOrO ©Opaka HeAencTBUTENbHbIM MOXET TONbKO A0OpOCOBECTHbIM  cynpyr mnmbo  MpoKypop.
[obpocoBecTHbIM Cynpyrom SBNSEeTCS Cynpyr, NpaBa KOTOPOro HapylleHbl 3aknioyeHneM Opaka, npu3HaHHOro
HepencTeBuTeNbHbIM. BO3MOXHOCTb ObpalleHnsa Npokypopa B CyA C 3asiBNeHneM O npusHaHun 6paka puKTMBHBIM
He JoImkHa npoTtmBopeyunTb Y. 1 cT. 45 [TIK P®, B COOTBETCTBMM C KOTOPOW NMPOKYpPOp BNpaBe obpaTtnTbCs B CyA C
3asBneHneM B 3aWmTy npas, cBOOOA M 3aKOHHbIX MHTEPECOB rpaxgaH, HeonpedeneHHoOro Kpyra nuy unm
nHTepecoB Poccuickon degepauun, cybvektoB dPepepaumm, MyHUUMnanbHbIX obpasosBaHui. 3asBreHve B
3awuTy npa., cBo6OA U 3aKOHHbIX MHTEPECOB rpaXaaHnHa MOXeT ObITb MOAAHO NPOKYPOPOM TOMbKO B Cry4ae,
€CNnu rpaXkaaHvH No COCTOSIHMIO 340POBbS, BO3paCTy, HEAeeCnoCOBHOCTU U OPYTMM YBaXKUTESbHBIM NPUYMHAM He
MOXeT cam obpaTuTbCa B Cyd. YKasaHHOe orpaHuveHWe He pacnpoCcTpaHsaeTCs Ha 3asBheHve MpoKypopa,
OCHOBaHWeM A8 KOTOPOro siBMnseTcs obpalleHne K HeMy rpaxaaH O 3aluMTe HapyLIeHHbIX WK ocrnapuBaembiX

coumarnbHbIX NpaB, cBOOOA, U 3aKOHHbIX MHTEPECOB B cdhepe 3aLMTbl CEMbU, MaTEPMHCTBA, OTLIOBCTBA U AeTCTBa
<1>.

<1> ®depepanbHbli 3akoH oT 5 anpensa 2009 r. N 43-®3 "O BHeceHUM u3MeHeHUn B ctatbn 45 n 131
"paxkgaHckoro npoueccyanbHoro kogekca Poccunckon ®egepauun” // C3 PO. 2009. N 14. CT. 1578.

§ 3. MNMopsagok 3akntoyeHns dpaka n ero



rocygapcrteeHHasa perncrpaumsa

OfoHUM ©3 MNpUMHUMMNOB CeMenHoro npaea, cornacHo cr. 1 CK P®, sBngetca npusHaHue Opaka,
3aKIl4YeHHOro B opraHax 3arca. [NpusHak popmanbHOCTU 3aknioveHns (pernctpaumm) bpaka nmven 3HadeHue
elle Bo BpemeHa [pesHero Puma. Tak, "3akntodeHne 6paka cum manu TpeboBano coBeplieHus onpegeneHHbIX
06panoB, 310 GbIN akT hopMankeHbIN. Bpak sine manu paccMaTpuBancs Kak HeKoTopoe PakTUYeckoe COCTOSIHUE:
C HUM CB#3bIBaNuCh onpegeneHHble puanyeckme nocneacTsus (B OTHOWEHUAX oTua C AeTbMW, Mo3gHee U B
HEKOTOPbIX OTHOLLEHUSIX MEXAY MY>XEM W XXEHORN), HO ANSA TOro, YToObl 3TU NOCMNEACTBUS BO3HUKIN, HYXHO ObIno
O[HO: BCTYMNJIEHME XEHbl B JOM MY>Xa MPU HanNn4uum cornacusi 6pavytolmnxcs, a npy COOTBETCTBYIOLLMX YCITOBUSAX
TaKke U Nuu, OCYLLEeCTBABLUMX Hag HMMK patria potestas. 3akniouyeHne OGpaka sine manu ObIO akToOM
HedopmanbHbIM" <1>,

<1> PumMckoe YacTHoe npaso: YuebHuk / Moa pea. N.b. Hoeuukoro, U.C. Mepetepckoro. M.: KOpucts, 2004
/I CT1C "T'apaHT".

B [peBHeln Pycu nepBbie hopmarnbHbie NpoLedypbl 3aknoyeHns Gpaka COCTosinv B YBOAE HEBECTbl U3
AOoMa 1 NpMBOAE €€ K XXEeHNXY POACTBEHHMKaMW. YBOA (Mnn yMbldKa) coBepLuancsa no 0boAHOMY COrnalleHuio
YMbIKaeMom 1 ymblkatoLero <1>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrn A.W. 3aroposckoro "Kypc cemenHoro npasa" BKMIOYEH B MHAOPMAaLMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeriHoe v xunuiHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: Baroposckuinn A.N. Kypc cemeriHoro npasa. C. 41.

TpaguuMoOHHO B UCTOPUK NPaKTUYECKM BCEX rOCyAapCcTB npoleaypa 3akrnyeHuss bpaka Boanaranacb Ha
LepkoBb. Bnepeble rpaxaaHckuin 6pak 6bin npuaHaH oduumanbHbiM B FonnaHamm B XVI B., a 3ateM B AHIuu,
roe oH Obln okoH4YaTenbHO Npu3HaH B 1836 r. Bo PpaHuun rpaxgaHcknii 6pak Obin NPUHAT BO BpeMsi NepBou
pesonounn n yTBepxaeH Kogekcom HanoneoHa <1>. A HeMHOro paHee, B 3MOXy MEPBOM PEBONOLUM BO
®paHuuu, 20 ceHTA0ps 1792 r., Obln NPUHAT 3aKOH, MO KOTOPOMY BEAEHME CIMUCKOB TPaXXAaHCKOro COCTOSIHUS
ObIr10 0TOGPAHO y AYXOBEHCTBA U NEpedaHO B PYKU areHTOB rocyapCTBEHHOM Brnactu. Mimena MecTto CBOero
poaa cekynapusaums, T.e. NEpeBOL M3 PYK LEpPKBM B PYKM [OCydapcTBa, BEOEHUSI aKTOB HOPUOUYECKOro
COCTOSIHMSA. B cnnckmn 3aHOCUNNCH HE TONbKO POXAEHUS, CMEPTU 1 BpaKu, HO U ApYrue akTbl <2>.

<1> Cm.: lepweHeBun4 I.P. YuyebHuK pycckoro rpaxkgaHckoro npaea. M.: Msg. Bp. BawmakoBbix, 1911 //
CIC "TapaHT".
<2> Cm.: Mambapos H0.C. NpaxagaHckoe npaBo. O6was 4Yacte. CI16., 1911 // CIC "TapaHT".

[o peBsontoumm B Poccumn 3aKOHHbIM Mpu3HaBarncsl LEepKoBHbIM Opak. [Mogobue rpaxaaHckoro ©Opaka
yCTaHOBMEHO No 3akoHy 12 anpensa 1874 r. "onsa packonbHWKOB, He NpusHawLwmx ceaweHcTea" <1>. o 17
anpens 1905 r. He Nnpu3HaBanUcb UCNoBeAaHNe U LYXOBEHCTBO CTapoobpsaueBs, Mx b6pakM He umMenu B rnasax
npaBUTENbCTBA PENMIMO3HOrO xapakTepa. "BbIXOOQOM M3 3TOro 3aTpygHWUTENbHOTO MOSIOXKEHUST MOCITYXW
rpaxgaHckun bpak, - nucan .®. LepweHeBuy. - Mo coenaHHOMY MUCbMEHHO WM CROBECHO 3asBMEHMIO O
xenaHum ooopmMuTb Bpak nonuuenckoe ynpasneHue UnNu BOMIOCTHOE MpaBreHne CcocTaBnsieT obbsBneHue u
BbICTaBMsieT €ro, B TeueHue 7 OHen, npu ABepsx ynpasneHusa. Bce, nmelowme cBedeHUs O NPensaTCTBUSX,
0053aHbl 4aTb 3HaTb ynpaBneHuto. Mo ucteyeHun 7 OHeW ynpaerneHue BblOaeT nuvuy, 3asBUBLUEMY XenaHue
3anucaTb CBOW Opak, CBUOETENLCTBO O Mpou3BeaeHHOM obbsiBneHun. C 3TMUM CBMAETENbCTBOM oba cynpyra
OOJDKHbI ABUTBCA NMMYHO C 4 CBMAETENSIMM B NMOSNIMLENCKOE ynpaBrieHne, KOTopoe BedeT METPUYECKME KHUMU, U
3[eCb coBepLuaeTcs 3anmcb bpaka" <2>.

<1> Mokposckuit N.A. OcHoBHLIE Npobnembl rpaxaaHckoro npaea. IMr.. KOpua. kHwkHbIM cknag "lMpaso”,
1917 // CINC "TapaHT".

<2> lllepweHeBny I.®. YyebHUK pycckoro rpaxagaHckoro npasa. M.: Maa. bp. bawmakosbix, 1911 // CIIC
"lapaHTt".

Mocne pesonioumn 1917 r. B Poccum cran npusHaBaTbCs 3aKOHHLIM  TOMbKO CBETCKMA  Bpak,
3aperncTpupoBaHHbIi B opraHax 3arca. Ctatea 52 Kopgekca 3akoHOB 06 akTax rpakgaHCKOro COCTOSIHWS,



OpayHoM, cemeHOM U onekyHckom npaee 1918 r. npegycmartpuBana, YTO TOSbKO 3aperMcTpupoOBaHHbIA B
oTaene 3arca 6pak nopoxagan npasa n 00A3aHHOCTU CYMpPYroB, XOTA PELIEeHUsi CYAOB TOr0 BPEMEHM Hepeako
NPOTUBOPEYUNN JAaHHOW HOPME U MpuaaBanu 3HadeHue Takke n paktudeckomy bpaky <1>. bpak, coBepLUeHHbIN
Mo penurno3HbeiM 06psaam 1 Npyu COAENCTBUM OYXOBHbIX NUL, HE MOPOXAan HUKaknx npae M obasaHHocTen And
nvu, B Hero BCTYMMBLUMX, €CNN OH He Obin 3aperncTpupoBaH B YCTaHOBMEHHOM mnopsake. LlepkoBHblie K
penvrnosHble 6paku, 3aknoyeHHble Ao 20 gekabps 1917 r. ¢ cobniogeHnem ycrnosui nU opmbl, UMenu cuny
3aperncTpupoBaHHbIX OpakoB.

<1> Cm.: MNonsHckmi MN.J1. Pa3BuTue noHsTus 6paka B UCTOPUM COBETCKOTO ceMelrHoro npaea // BecTHuk
Mock. yH-Ta. Cepus 11: MNMpaeo. 1998. N 2 // CIC "TapaHT".

B Te roabl Opaku 3aknoyanmMcb B MECTHbIX OTAENax 3arca Unv B 3aMeHsILLNX UX HOTapuarnbHbIX oTAenax
npu MecTHbix CoBeTax AenyTaToB TPyOsaLLUXCS.

Bpaku 3akntoyanucb nyGnuyHo B cneumanbHo Ans coBeplleHUs GpakoB npeaHa3HaYeHHOM MOMELLEHUMN.
BHe Takoro nomelueHums 6pakocodeTaHue OONyckanocb TOMbKO Ha CyAHe BO BpeMmsi NnaBaHusl, B BOWCKE BO
BpeMsi noxoda, a Takke B MEAMUMHCKOM YdpexaeHun B Ccriydae, €cnu MeguLMHCKMM  CBUOETENbCTBOM
YCTaHOBJ1€HO, 4YTO XEeHUX nnn HeeBecta BcrneacTene 0one3Hn NnLeHbl BO3MOXHOCTU SIBUTbCA B NpPUCyTCTBEHHOE
MecTO.

MMeHa JOMKHOCTHBIX v, 3akntoyaBwmx Opakn, OOMmKHbl Obinv ObiTb 0OHApPO4OBaHbI MOCPEACTBOM
onybnvMkoBaHNsi B MECTHOM OpraHe nevaTu W BbICTaBNEHUS B MOMELLEHWM, TAe 3akniveHve OGpakoB
npounsBogunock. Ecnv oo okoHYaHusa 3anucu Gpaka B KHUIY OT KOro-nvbo nocTynasno 3asiBeHWe O Hanmuuu
3aKOHHbIX NPENATCTBUIA ANA BCTyNneHus B Opak, OOMKHOCTHOE NnUo 00s13aHO OblNo NPMOCTaHOBUTL 3anucb
Opaka o pasbopa pfgena MeCTHbIM CyaoM. FIBHO HeOBOCHOBaHHbI MpoTecT npoTMB Opaka Mor ObITb
OOIMKHOCTHBIM NULIOM OTKIMOHEH 6e3 ganbHenwero paccMoTpeHns gena. MecTHbId cyd paccmatpuBan gena o
npoTtecTax npoTMeB Opaka BHe o4vepean M B TPEXOHEBHbIN CPOK. PelleHus MecTHOro cyga no aTuMm genam
o6>kanoBaHu1Io He nognexanu <1>,

<1> Kogekc 3akoHOB 00 akTax rpagaHcKoro coctosiHusl, bpayHomM, CEMENHOM 1 OneKyHckom npase 1918 r.

Kogekc 3akoHOB 0 6pake, cembe K oneke 1926 r., 3akpennss NPUHUMN roCyAapCTBEHHOW perncrpauun
Opaka, npuaasan aktuyeckomy 6paky He MeHbLLee 3HadeHne, Yem 3aperucTpMpoBaHHOMY, M paccMaTpuvBan
rocygapCTBEHHYIO perncrpauunto 6paka kak npocTyo hopMarnbHOCTb.

B psage pasBuTbix cTpaH 3anaga, Tak Xe kak u B Poccun, odumumanbHO npusHaeTcda Tonbko Opak,
3aperMcTpupoBaHHbIV B rOCy4apCTBEHHbIX OpraHax. B HeKoTopbIx CTpaHax topuaudeckoe 3HayeHwe npuagaeTcs
Bpaky, 3aKrnYeHHOMY He TOMbKO B FPaXK4aHCKOMW, HO U B penurnosHon ¢opme, Hanpumep B BenukobpurtaHuu,
Oannn, Ncnanuu, Utanum, KaHage, Ha Kunpe n gp. B benbruum, Nonnavgum, ®Pl, Bo ®paHumu, B LBenuapuu,
AnoHwnu, kak n B Poccuiickon ®eagepauunn, npusHaeTcst 6pak, 3aknoYeHHbIN TONMbKO B FOCYAapCTBEHHbIX OpraHax,
a B VpaHe, VMipake n HEKOTOPbIX APYrMX CTpaHax CyLeCcTByeT TONbKO penvrnosHas dopma bpaka.

B psige ctpaH, Hanpumep B UTanuu, 3akntodeHne 6paka bopmanbHO JOMYCKAeTCH Kak B rpaXdaHCKoW, Tak
1 B LiepKOBHOM hopme (Npu ycnosumn obsi3aTenbHOro nocneayowero yBeoMIeHnst rocyaapCTBEHHbIX OPraHoB O
COCTOSIBLLENCS LIEPKOBHOW LiepeMOHMM BpakocoveTaHms).

Pernctpauns 6paka B Poccuiickon depepaumm OCYLWECTBMASETCS OpraHamu 3arca, oGpa3oBaHHbIMU
opraHamu rocygapCTBeHHOM BrnacTtu cybobektoB Poccuiickon ®epepaumm B cootBeTcTBUM ¢ DeaeparnbHbiM
3akoHom "OB6 akTax rpaxgaHckoro coctosiHua". o gaHHbiM  PepepanbHOi  CryXObl  rocyaapCTBEHHON
ctatuctuku, B 1992 r. Ha 1000 YenoBek HaceneHusa npuxoamnock 7,1 3apernctpmpoBaHHoro opaka, B 2000 r. -
6,2. Mo mHeHuto lNpaBuTtenbctBa PP, no cpaBHeHuto ¢ 1990 r. KONMMYECTBO 3apermcTpupoBaHHbIX OpakoB
CHM3WMNOCb NoyTu Ha TpeTb <1>. K 2007 r. cuTyaumss HeCKOnbko wu3MeHunacb. Tak, B 2007 r. uymucno
3aperucTpupoBaHHbIX 6pakoB yBenuyunocs Ao 8,9 Ha 1000 yenosek, YTO BEPHYNO cuTyaumo K ypoBHio 1990 r.
<2>,a B 2014 r. aTa undpa cocrasuna 8,4 <3>.

<1> PacnopsbkeHne [lpaButenbctBa P® o1 24 ceHts6pa 2001 r. N 1270-p "O koHuenuuu
nemorpacdpmyeckoro passutusa Poccunckon ®epepaumm Ha nepuog go 2015 roga" // C3 P®. 2001. N 40. Cr.
3873.

<2> depepanbHaga cnyxba rocygapctseHHoM ctatuctuku "demorpaduyecknii exxerogHmk Poccum 2008 r.".

<3> denepanbHas cnyxba rocyaapcTBeHHON CTaTUCTUKN I
http://lwww.gks.ru/wps/wcm/connect/rosstat_main/rosstat/ru/statistics/population/demography/#.

Bpak, 3akntoveHHbI Mo penurnosHomy obpsgdy, B Poccum He mMMmeeT npaBoBOro 3HayeHusa. M3 aToro
npaBuna ecTb WUCKMYeHue: B cooTBeTcTBUM c n. 7 cT. 169 CK P® npaBoBoe 3HadeHue npugaetcs Opaky,



3aKrMYeHHOMY Mo penurnosHomy obpsiny Ha tepputopun CCCP, BpeMeHHO OKKynupoBaHHOW B nepuog Benvkon
OTeyecTBEHHOW BOWHbI, 4O MOMEHTA BOCCTAaHOBMNEHUS opraHoB 3arca. OHM NpU3HalTCA 3aKOHHBIMW HE3AaBUCUMO
OT TOro, 66N N OHU B NOCNeAyoLLEM 3aperMcTpUpoBaHbl B roOCyJapCTBEHHbIX OpraHax unm Her.

Peructpauus ©Opaka B coOTBeTCTBUM CO CT. 25 depepanbHoro 3akoHa "OO6 aktax rpaxgaHCKoro
COCTOsIHMA" NPOU3BOAUTCA NIOOLIM OpraHoM 3arca Ha Tepputopun Poccuiickon ®Pegepauum no soidopy
nuu, BCTynarwwmx B 6pak. Npu 9ToM He JOMKHO OblTb OrpaHNUYEHUn B 3aBUCMMOCTU OT MeCTa XUTenbCTBa Wnn
MecTa HaxoxaeHust Byaymx cynpyroB. B criyyae oTkasa opraHa 3arca 3apervctpupoBaTtb Opak Takow oTka3
MOXeT ObITb 06kanoBaH B OpraH MCMOSTHUTENbLHOW BNAcTu unm B cyd B cootTBeTcTBum ¢ MK PO.

OcHoBaHueM gns peructpauum 6paka siBnsieTcs COBMeCTHOe 3asiBfieHue nuy, BCTynawuwmx B bpak,
KOTOpOEe JOJMKHO ObiTb MMM nognucaHo. OQHOBPEMEHHO C Nogadert COBMECTHOMO 3asBMNEHUA O 3aKMyeHun
Bpaka Heobx0aMMO NpeabABUTL JOKYMEHTbI, YAOCTOBEPSOLWME MMYHOCTM BCTynawwmx B Bpak (nacnopt wmnu
OOKYMEHT, ero 3aMeHsIloLLUIN); AOKYMEHT, MOATBEPXAAoLWNIA NpekpallieHme npeasiayLlero 6paka, B criydae ecnu
nmuo (nmua) coctossno B Opake paHee (CBMOETENLCTBO O PacTOPXeHWW Opaka, BbIMMCKa M3 peLleHust cyga o
pacTtopxxeHun Bpaka); pa3peLleHe opraHoB MECTHOIO CaMOyNpaBreHUsa Ha BCTyNfeHne B Opak OO0 AOCTMKEHUS
OpadHoro Bo3pacta (n.2 ct. 13 CK), B cnyyae ecnu nuuo (nvua), BCTynawuwlee B 0Opak, sBnsieTcs
HEeCOBEPLUEHHONETHUM.

Kpome Toro, 6ygywimmm cynpyramm gormkeH ObiTb nNpeacTaBrneH AOKYMeHT o6 ynnaTe rocyaapCTBEHHOW
nownuHbl. B cootBetctBUM Cc N. 1 4. 1 cT. 333.26 HK P® <1> 3a rocyaapCTBEHHYIO peructpaumio 3aknioyeHus
Opaka, BKoYas Bblgadvy CBUOETENLCTBA, YNna4yuBaeTcs rocyaapCcTBeHHas nownvHa B pa3avepe 350 pybnei. B
crny4yae nepemeHbl OAHMM U3 CynpyroB baMunumn AONOMHUTENBHO FOCYAapCTBEHHAs MOLUMMHA 3a COBEpLUEHWe
Ha3BaHHOIO AEWCTBMS He YyNradvMBaeTcsd. Ynnara nowfuHbl WM3BECTHa Kak [JOPEBOSOLMOHHOMY, TakK U
3apybexHomMy 3akoHogaTenbCcTBy. Tak, B Poccun nownvHa nnatunaces npu 3aknioveHny bpaka kak CBETCKMM, Tak
N OyXOBHbIM BnacTaMm. "Pa3smep 3Toln NoLWwnmMHbI 3aBUCen OT TOro, BblgaBanacb N HeEBecTa B APYryl BOMOCTb
TOrO e KHSDKEHUS Unu 3a pybex, T.e. B Apyroe kHsbkeHue. Ecnv e npuxoamnock OCTaTbCHA B TOM K€ KHSDKEHUMU,
HO NepenTun B ApYryto BOMOCTb, TO BOMOCTENb NOMyYan anTbiH 3a BbIBOAHYI KyHWULY; a ecnv el Hago Obino
BblexaTb 3a pybex, To BofocTento nnatunock ABa antbiHa. C Opaka nnatmnacb MownvMHa U Bnagbl4HOMY
OECATUHHMKY, OH Mnofy4yan ybpyc - nonoTeHue; 3Ta MownuvHa npexae nnatunack HaTypol, HO MOTOM ee
nepesenun Ha AeHbr 1 BnagblvHbIN AECATHUK CTan nonyyaTb Tpy AeHbrn" <2>.

<1> HanoroBbin kogekc Poccuiickon ®epepauuun. Yactb nepsag ot 31 nions 1998 r. N 146-03 // C3 P®.
1998. N 31. CT1. 3824; YacTtb BTOpas ot 5 aBrycta 2000 r. N 117-®3 // C3 P®. 2000. N 32. Ct. 3340.

<2> CepreeBud B.W. Jlekumm n nccrneqoBaHusa no OpeBHeW uctopum pycckoro npasa. CI16.: Tun. M.M.
Cractoneswuya, 1910 // CI1C "TapaHT".

CoBpemeHHOe 3aKkoHOOATENbCTBO He npedycMaTpvMBaeT Tak HasblBaeMoWn npouedypbl obpyyeHus -
B3auMHoro obellaHns BcTynneHus B 6pak. NogobHble obbivaun cylectsoBanm Ha Pycu, a Takke B HEKOTOPbIX
3apybexHbIX CTpaHax.

Ecnu oguH n3 ByayLumx cynpyros He MOXeT SBUTbCA B OpraH 3arca Ans nogads COBMECTHOrO 3asiBieHus,
BONensbsaBMeHVe Ny, BCTynawLmx B 6pak, MoxeT ObiTb oopmneHo oTaenbHbiMK 3asBreHusamu. Mpu aTom
MOAMNWUCL NMua, KOTOpOe He MMeeT BO3MOXHOCTM SBWUTbCA B OpraH 3arca, AOoimkHa OblTb HOTapuanbHO
yOoOCTOBEpEeHa.

Bo mHorux ctpanax (B Utanun, Bo ®paHunn, B BenukobputaHuu, Lsenuapun n HekoTopbix wrtaTtax CLUA)
OpakocoyeTaHuio npefllecTByeT npoueaypa nybnMyHOro ornawleHus, Hanpumep nyTeM BbliBELUMBAHUSA
coobLleHns Ha crneumanbHblX JOCKaxX MyHUUmMnanuTeTa, uny nybnukaumsa B cneumanbHon rasete. Jlioboe nuvuo
MOXET 3asBUTb BO3PaXXeHNs 1 COOBLLUTL O NPensaTCTBUSX K 3aKroveHuto 6paka, KoTopble B 3aBUCMMOCTU OT UX
XapakTtepa MoryT ObiTb pacCMOTPEHbI B Cyae.

B CLWA v BennkobputaHum nybnuyHoe ornaweHme MOXeT OblTb 3aMEHEHO paspelleHnem Ha 6pak, ans
nony4YeHns KOTOporo BCTynawwme B Bpak nuua nog npucAron 3asensioT o6 OTCYTCTBMM MpPedyCMOTPEHHbIX
3aKOHOM MNPENSATCTBUM K €ro 3aKnioYeHuIo.

3aknoyeHne bpaka u ero rocygapcTBeHHas peructpauma B Poccum npoussBoasaTcs B COOTBETCTBUU
co cT. 11 CK P9 no ucreuyeHnn ogHoro mecsia co OHA Mogayu COBMECTHOrO 3asiBJIEHWUSl O 3aKIIOYeHUU
Opaka B opraH 3arca. YCTaHOBMEH/Ee MECSAYHOro Cpoka no3sonseT ByayLuyMM cynpyram npoBepuUTb Cepbe3HOCTb
CBOWX HaMepeHui, a opraHy 3arca - NPOBECTW NPOBEPKY AOCTOBEPHOCTN COOOLUEHHbIX B 3asBMEHUN CBeOeHWN.
OTOT CPOK NPU HANNYUN YBaXKUTENBHBIX NPUYUH MOXET BbiTb YMEHbLUEH UMW yBenu4eH, HO He Bornee 4yem Ha
MecsiL, pyKoBOAUTENEM opraHa 3arca no COBMECTHOMY 3asiBfIEHMIO N, BCTynawLwmx B 6pak. 3akoHoAaTenbCcTBo
He COOEPXWUT UCYEPMbIBAOLIEro NepeyHs Takmx NpuuMH. Yaile Bcero K HUM OTHOCATCH 6GepemMeHHOCTb,
poxaeHne pebeHka, pakTmyeckoe cosgaHve ceMbi, ANUTENbHas KOMaHAMpPoBKa, 60ne3Hb, NpU3biB B apMuUio 1
ap. Mpn Hanmuum ocobbix o6cToATENLCTB (GEpeMEHHOCTb, poXaeHue pebeHka, HEernoCpeACcTBEHHas yrposa
XW3HW OOHOW M3 CTOPOH U Apyrve ocobble obcTosTenbcTBa) 6pak MoXeT ObiTb 3akmnoyeH B AeHb nopayuv



3asBMeHUs.

MHCTpyKuMa O nopsigke perncrpauum akToB rpaxpaHckoro coctosiHns B CCCP 1991 r., copmanbHo
JencrteoBaBwasa [o BeTynneHusa B cuny [Mpukasa MuHiocta Poccum ot 19 dhespans 2002 r. N 52,
npegycmartpvBana pasnuyHble CPOKM Ansl pasHbix pecnybnuk B coctaBe CCCP. B PCO®CP, Bbenopyccum,
Mongasun, KbipreidactaHe, ApmeHumn, 3CTOHUM U TypkMeHun opraHam 3arca Obino npegocTaBneHo MpaBo
yBennunBaTh yKasaHHbIN CPOK A0 Tpex MecsaueB; B TaaXukMcTaHe - 4o WecTtu MecdaueB, B AsepbainigkaHe - Ha
OLMH MecsiL.

[ocygapcTBeHHasdA perucTpauust 3akrnioveHus Opaka MpouM3BoAUTCS B JIMMHOM  MPUCYTCTBMM N,
BCTynawLmx B 6pak. Pernctpauns 6paka 4yepe3 npeacraButenen He ponyckaetcs. B psage crtpan (Mcnanus,
Mepy, HekoTopble wTaTthl CLUA) gonyckaeTcs Bblaaya 4OBEPEHHOCTM NPeaCcTaBUTENO Ha 3akrodeHne Opaka. B
MYCYNbMaHCKNX CTpaHax YernoBek, MMEOLWNA NOMHY NpaBOCNOCOBHOCTb HE3aBUCMMO OT TOrO, MYX4YMHa 3TO
UNKN SKEHLWMHA, MOXeT YMNOMHOMOYMTb APYroro YerioBeka 3akniouuMTb Gpak C ero CTOpPOHbI, MpUYEM Takue
NOSTHOMOYMS MOTYT ObITb BblpaXXeHbl B YCTHOW UIN B MMCbMEHHOW (hOpME.

Ecnu nuuo, BcTynarowee B 6pak, He MOXET SIBUTbCS B OpraH 3arca BCIeACTBUE TshKenow 6one3Hn munm no
OpYron yBaXuTenbHON NpuyMHe, rocygapCTBEHHAs pernctpaums 3aknioveHnss bpaka MoxeT OblTb npov3BedeHa
Ha AOMY, B MEOULUHCKON UMW MHOW OpraHusauum B MNpUCYTCTBUM nuud, BCTynawwux B 6pak. Ecnn Oygywmn
CyNpyr HaxoauTCsa Nog CTpaxen unmn B MecTax nueHnst cBo6oAbI, TO OH HE NLIaeTCcsa NpaBa 3aperncTpmpoBaTh
Opak, HO Npy 3TOM permcTpaLms NPON3BOAMTCS B NOMELLEHUN, onpeaeneHHOM HadyanbHUKOM COOTBETCTBYHOLLENO
yypexaeHus no cornacoBaHuio C pykoBoauTenemM opraHa 3arca. [opsgok pernctpaumu 6paka nogo3speBaembix 1
obBuHsAeMbIX, Haxoaawmxca B CUB0, perynupyetca MNMpukasom MuHiocta Poccum oT 14 oktabpst 2005 r. N 189
"O6 yTBepXOeHuM MnpaBwuil BHYTPEHHEro pacropsiika CrneACTBEHHbIX WU30NIATOPOB YrONIOBHO-MCMOSTHUTENBHON
cuctembl” <1>.

<1> BronneteHb HOPMAaTUBHLIX aKTOB hedeparbHbIX OpraHoB ucnonHuTensHow snactu. 2005. N 46.

[elicTByloLLee 3akOHOAATENBCTBO He MpefycMaTpuBaeT o0si3aTenbHOro MpUCYTCTBUSA CBUAETENen npu
pernctpaunm bpaka, kak 3To TpeboBanock paHee gercresoaBwnm KobC PCOCP 1969 r. B 6onblUMHCTBE CTpaH
LepeMoHus BpakocoyeTaHns OCyLLEeCTBMNSETCA B NPUCYTCTBUMU YCTAHOBIIEHHOINO B 3aKOHE 4ucna cBugeTtenen
(Cepmanus, Wsenuapwus, Utanusa, BennkobpuTtaHusa). OTO 4Mcno B pasHbiX CTpaHax konebnetcsa oT AByX OO
wectn. B mycynbmaHckux ctpaHax gencteyeT 6e3ycrnoBHoe npaBuno: ecnu oba Oyaywmx cynpyra mycyrnbMaHe,
TO U CBMAETENN AOMKHbI ObITb MyCynbMaHaMu.

Pervctpauns 3aknioveHnss Gpaka no XenaHuo OpayvyloLMXCA MOXET MPOBOAMTBLCS B  TOPXKECTBEHHON
obCcTaHoBKe.

HokymeHTOM, noaTBepxgawwmm GakT permctpaumm 6paka, SABnseTcs CcBMAeTenbCTBO O Opake,
BblAaBaemMoe oTaenom 3arca. OHO MMeeT [oKa3aTenbCTBEHHOE 3HAYeHWe U MOATBEPXKOAET Hanuuue y nuua
onpefeneHHblX CyObLeKTUBHbLIX MpaB, HanNpuMMep Ha MOoNydeHUe ariMMEHTOB, MEHCUMM, a TaKkKe XXWIMMULLHBIX W
HacneaCTBEHHbIX NpaB.

§ 4. HepencTtBuTENBLHOCTL Opaka

HecobniogeHne ycnosuii OenNCTBUTENbHOCTU Opaka, pacCMOTPEHHbIX B § 2 HAcTOAWEn rnasbl, Breyer
npusHaHve 6paka HepewncTBuTenbHbIM. Kak W cgoenka B rpaxgaHckom npasBe, 6pak MoxeT ObiTb MNpu3HaH
HeJenCcTBUTENbHLIM B CynebHOM nopsake, 4To ycTaHoBrneHo n. 2 cT. 27 CK PO. lo Tex nop noka Opak He
Npu3HaH He4EeWCTBUTENbHBIM CyOM, HECMOTPS Ha Hanuyne COOTBETCTBYIOLLMX OCHOBaHWWA, Opak cuyuTaeTcs
OEeVCTBUTENbHBIM.

HepenctButenbHoCcTb Opaka He SBMASETCA pPas3HOBWOHOCTLIO €ro npekpalwieHus, Kak 3To Obino go
pesoniounu1, Koraa 3akoHodarternb npusHasan Asa cnocoba npekpaileHns 6paka nommmo cmeptu: 1) npuaHaHue
Bpaka He3aKOHHbIM U HeAEWCTBUTENbHBIM, 2) pacTopeHne bpaka.

Bpak npusHaBancsa He[encTBUTENbHBIM:

"a) korga nuua, BCTYNUBLUME B HETO, B MUHYTY €r0 COBEPLUEHUS HE VIMENU HpUAMYECKON CnocobHOCTU K
Opaky, To ecTb ObINK: B CymMacLlecTBuM (Ta Unv gpyrasi CTOpoHa); B 3anpeLleHHOM pOACTBE WIM CBOWCTBE; He
cBobogHbl 6bIMM OT gpyroro Gpaka; COCTosNM Mof 3anpelieHnemM BCTynaTb B Opak; ObliM HEe B 3aKOHHOM
BO3pacTe; BCTyNWnM B 4eTBepTbii Opak; Mo 3BaHMIO (OYyXOBHOMY) He MoOrnu BcTynatb B 6pak; korga
npaBOCMaBHbIN BCTYNWI B Bpak ¢ HEXPUCTUAHUHOM;

©) korga He 6bIno cBoboaHOro cornawleHust, a 6ui1o0 Hacunue B Gpake” <1>.

<1> MNobenoHocuer K.IN. Kypc rpaxaaHckoro npaea. B 3 1. CI16.: CuHoganbHas tunorpacdwms, 1896 // CIC
"lapaHTt".



WMHcTuTyT HepencTBuTenbHocTM OGpaka B Poccum  Obin NpegycMOTpeH  Kak — [OPEBOSIOLMOHHBIM
3aKkoHoaaTenbcTBOM, Tak U CemelHbiMu kogekcamu 1918, 1926, 1969 rr.

CornacHo n. 1 cT1. 27 CK P® ocHoBaHusiMM Ans nNpu3HaHusi Opaka HeaenCTBUTENbHBIM SIBIAIOTCS:

1) oTcyTCTBME B3aMMHOro 4OGPOBOJILHOIO Cornacusi Ha BCTynsieHne B 6pak;

2) HepocTMXKeHMe GpayHOro Bo3pacTa, eCnv OH He OblN CHUXKEeH B yCTaHOBNIEHHOM NopsAake;

3) 6nuskoe poAcCTBO;

4) OTHOLIEHUSA YCbIHOBJIEHUS;

5) Hepeecnoco6HOCTL OQHOIO U3 CYNpyroB Npu BCTYNseHUU B Gpak;

6) HepacTOpPrHyTbIN NpeAbIAYLLMIA Opak;

7) 6pak ¢ NMLOM, CKPbIBLLMM Hanuyne y Hero BUY-undekunm nnm BeHepmyeckoro 3aboneBaHus;

8) PMKTUBHBLIN Gpak.

B cT1. 28 CK P® nepeuncneHsl nuua, nmetome npaso Tpebosatb npusHaHns bpaka HegencTBuTenbHbIM. B
HEKOTOPbIX Cry4asx 3TO MOryT caenaTthb:

- Cynpyr, NpaBa KOTOPOro HapyLleHbl (HanpuMep, Npu 3akniovyeHny dpaka ¢ NMMLOM, CKPbIBLUMM Hamnuyve Yy
Hero BNY-nHdekuumn nnu BeHepudeckon 6onesHu);

- Npokypop (ecnu 6pak Obin 3aKkNOYEH NPU OTCYTCTBUM JOOPOBONMBLHOrO Cornacust O4HOro U3 Cynpyros);

- poautenn (ecnn ©Opak 3aknyeH nuMUOM, He AocTurum 6GpadHoro Bo3pacta, npu  OTCYTCTBUU
COOTBETCTBYIOLLLErO paspeLLeHus);

- opraH oneku 1 NoneYnTenbLCTBa;

- OMeKyH cynpyra, NpM3HaHHOro HeeecnoCOOHbIM;

- Apyrve nvua, npaBa KoTopbIX HapyLleHbl Takum bpakom. K gpyrum nvuam MOXHO OTHECTU AeTen cynpyra
oT nepsoro 6paka, cynpyra oT npeablayLlero HepacTtoprHyToro 6paka u ap.

Bpak npusHaeTca HegencTBUTENbHbIM MWPOBbIM cyaben B cooTtBeTcTBUM C [TIK P®. WckniodeHue
COCTaBMSAKT Ccryvau, Korga Cnop CBsA3aH C OchnapuBaHMEM OTLOBCTBA (MaTepUHCTBA), YCTAHOBMEHUEM
oTUOBCTBa. Takue fena noaBeoOMCTBEHHbI panoHHOMY cyay.

Cypn BnpaBe npu3HaTtb Opak AeACTBUTENbHBLIM, ECIIM K MOMEHTY PacCMOTPEHNst ena O npusHaHuM Opaka
HeJeNCTBUTENbHbLIM OTManNu Te 06CTOATENLCTBA, KOTOpblE B CUIY 3aKOHa MPEnsaTCTBOBANM €ro 3aKimo4eHUto.
Hanpumep, ecnu nuuo gocturno 6GpayHoro Bo3pacTta wnNv nNpeablgyLni HepacTOprHyThi Opak cynpyru
pactoprnun. CornacHo n. 2 c1. 29 CK P® cya moxeT oTkasaTb B UCKE O NPU3HAHWM HeOeNCTBUTENbHbIM Opaka,
3aKMIYEHHOro C  NUUOM, He JocTuriumm ©payHoro Bos3pacta, ecnu  3Ttoro  TpebyrT  MHTepechl
HECOBEpLUEHHONETHEro Cynpyra, a TaKkKke npu OTCYTCTBMM €ro corracus Ha npusHaHve ©Opaka
HeaeNCTBUTENbHbIM.

Bpak npusHaeTca HegencTBUTENbHBLIM CO AHSA ero 3akrnoyeHus. NpusHaHne 6paka HeaeUCTBUTENbHbLIM
BneYyeT psa nocrneacTtBUM, B TOM YnUCTE:

- aHHynuMpoBaHue npaB U 006s13aHHOCTEeN CYNpyroB, BO3HUKWNX C MOMEHTa peructpaunn 6paka u
CYLLLeCTBOBaBLUUX OO NPU3HaHUA ero HedeucTBuTenbHbiM. B oTnuume oT pasBoga npaBa M 06A3aHHOCTM
AHHYNMPYIOTCS HE C MOMEHTa pacTopXeHus Bpaka, a ¢ MOMeHTa 3akntodeHus bpaka;

- cynpyram, M3mMeHVBLLMM haMuimio Npuv 3akntodeHun bpaka, Bo3BpaliaeTca gobpavHasa pamunus;

- K UMyLLeCTBY, NpuobpeTeHHOMY B nepuoa 6paka, NpMMEHAITCS NonoXxeHus ob obwen aoneBon, a
He COBMECTHOW COGCTBEHHOCTMU;

- OpayHbIN JOroBOpP NPU3HAEeTCs HeAeNCTBUTENbHbIM;

- yTpaumBaeTCcs NpaBo Ha aNIMMEHTbI CYNpyrom, UMeBLUUM NPaBo Ha UX NosyyvyeHue;

- yTPaunBalTCA OCHOBaHUA ANSA NPUOOpPEeTEeHUs rpaXXAaHCTBa B YNPOLLEHHOM Nnopsake;

- NpeKpaLlaeTcA NpaBo Ha OTKa3 OT Ja4yu CBUAETENIbCKMX U MHbIX NMOKa3aHWW MPOTUB cynpyra u3
HeAeMUCTBUTENbLHOroO Opaka U Apyrme nocneactsud, npefyCMOTPEHHbIE He TONbKO CEMENHbIM, HO Takke
rpaXxgaHCKNM, agMUHUCTPATUBHBLIM, HanoOroBbIM Y MHbIM 3aKOHOOATENbCTBOM.

MpusHaHne Opaka HegencTBuTENbHBbIM, cornacHo n. 3 cT. 30 CK P®, He BnusaeT Ha npaBa peten,
poauBLLMXCH B TakoM Bpake unu B TedeHne 300 gHenm co OHA Npu3HaHua Opaka HeOeWcTBUTEMNbHbIM, T.e. B
OTHOLUEHMWN OEeTEN, POAMBLLMXCS B TakOM Opake, 4eNCTBYeT Mpe3yMnuusa OTLOBCTBA Cynpyra maTepu, KoTopas
MOXeT ObITb OMPOBEPrHyTa TONBKO B CyAE.

CeMelHbIN KoAeKC 3awumiiaeT npaBa JOOGPOCOBECTHOrO Ccynpyra, KOTOpbI/ He 3Han o NPensaTCTBUSAX K
BCTynneHuto B Bpak, HanpvMMep Cynpyr He 3Han O HanuuuMu HepacToprHyToro Gpaka y gpyroro cynpyra. B
cootBetcTBMM C N. 4 cT. 30 CK P® cyn moxeT B MHTepecax 40OpOCOBECTHOrO Cynpyra NnpusHaTth 3a HAM MpPaBo Ha
nony4yeHve OT APYroro cynpyra CoAepXaHusi, a B OTHOLLEHUM NMYLLECTBA, MPMOBPETEHHOrO0 COBMECTHO B nepuog
Opaka, NPMMEHATb NoNoXeHMs 06 06LLer COBMECTHOM COOCTBEHHOCTU, a Takke MpuU3HaTb OpayHbIi OOroBOp
OEeVCTBUTENbHBIM NMOMHOCTBLIO UITN YACTUYHO.

[oBOpOCOBECTHBIM CYMpYyr MOXET COXPaHUTb hamMunuio, M3OpaHHY UM MpU perucTpaumum 3akmodeHus
Opaka.

Kpome Toro, [oGpOoCOBECTHbIV Cynpyr Bnpaese TpeboBaTb BO3MELLEHMS NPUYMHEHHOIO My MaTepuarnbHOro



1 MoparnbHOro Bpeaa, KoTopbii UM OyAeT JoKasaH B cyae.
§ 5. MNMpekpalleHne bpaka

MpekpaleHne H6paka BrieveT npekpaLleHne CynpyXecknx OTHOLLIEHWUN, KaK MUYHbIX HEVMYLLIECTBEHHbIX, TakK
N MMYLLECTBEHHbIX, BO3HMKalOWMX U3 Bpaka, Ha Oyaywmn nepuod BpemeHu. HOpugudeckyio cuny moryT
COXPaHWUTb fKLLb T€ OTHOLLUEHWS, KOTOPblE NMPeAYCMOTPEHbI 3aKOHO4ATENbCTBOM U onpeaeneHsbl cynpyramm nmbo
pelweHvem cyaa. lNpekpalyeHve 6paka oTnmyaeTcsa OT Npu3HaHusa 6paka HegenCcTBUTENbHbBIM:

BO-MepPBbIX, OCHOBaHUSIMMU;

BO-BTOPbIX, KPYrOM ML, KOTOPbIE MOTYT MHULUMPOBATL Ha3BaHHbIE NpoLeaypsbl;

B-TPeTbMX, NpoLeccyanbHbIM NOPSAKOM 0hopMIIEHNS;

B-4YeTBEepTbIX, OTAENbHLIMW BUAAMWN NOCNEACTBUN;

B-NATbIX, BPEMEHEM HaCTyNNeHns NOCneACTBUN.

[ns npoBedeHUs! CPaBHUTENBHOTO aHanM3a 3TUX YCMOBUA HEOOXOAMMO M3Yy4nTb OCOBEHHOCTM
npekpaweHus bpaka.

OcHoBaHMAMM NpeKpaLleHusa 6paka, corrnacHo ct. 16 CK PP, asnstoTcs:

1) cmepTb cynpyra;

2) obbsBneHve B cygebHoM nopsiake cynpyra yMepLumm;

3) pacTopxeHue bpaka.

B cnydae cmepTu cynpyra unu OObBLABMNEHUA €ro ymepwum He TpebyeTcss Kakoro-nu6o
cneumanbHoro odopMneHUsa npekpaweHua ©Opaka. [pekpaweHue ©Opaka  noaTBepxAaeTcsA
CBUAeTeNnbLCTBOM O CMepTU, KOTOPOEe BbiAaeTcs opraHammn 3arca B cootBeTctBum ¢ . VIl ®egepanbHoro
3akoHa "OB6 akTax rpa)kgaHCcKoro CoCTosHms".

OcHoBaHuA 00bsIBNEHUs cynpyra YymepLiMM YycTaHoBrneHbl cT. 45 K PO. [lopsagok obbasneHus
rpaxgaHuHa ymeplumm pernameHtuposaH . 30 [TIK P®. [lTHem cmepTuM rpaxgaHuHa, OOBLABNEHHOro
yMepLUnM, CYHUTAETCA AeHb BCTYMNEHUA B 3aKOHHYIO CUITY peLleHnsA cyaa 06 00bABNEHUM ero ymepLunm.
B cnyyae obbsaABReHus ymeplumMm rpaxgaHuHa, nponaswero 6e3 BecTM npu 06CTOSATENbCTBAX, YrpoOXKaBLUMX
CMepTbl0 UNM AdalolWmx OCHOBaHWE npegnornaratb ero rmbenb OT onpederneHHOro Hec4acTHOro criyyasi, cyd
MOXeT Npu3HaTb AHEM CMEepPTU 3TOro rpaxkaaHvnHa AeHb ero npegnonaraemon rmbenu. C MOMeHTa BCTynneHus
peLleHns cyaa B 3aKOHHYI0 cuny 6pak ¢ cynpyrom, 06baBMNEeHHbIM YMEPLUUM, CHATAETCH NPeKpaLleHHbIM.

B HekoTOpbIX CTpaHax OTCYTCTBYeT WHCTUTYT OObBbABMEHWS rpaxaaHuWHa yMepLuMM, Hafnpuvep B
Benukobputanun. Ho B uensix pactopeHuss Opaka Tam 3aKkOHOM [OMycKaeTcs MpU3HaHue ymepLuum nuua,
6e3BeCTHO OTCYTCTBOBABLUENO B TEYEHUE CEMU NET.

CornacHo cT1. 26 CK P® B cnyyae sBKM cynpyra, OOBbSABMEHHOIO ymepwuMm, Opak MOXeT ObITb
BOCCT@HOBMEH OpraHamu 3arca no COBMeCTHOMY 3asiBfeHuio obomx Cynpyros, Npu yCroBMU OTMEHbl peLleHus
cyna 06 obbaBneHun ero ymepLumm. Ecnuv gpyrot cynpyr BCTynun B HOBbIM Opak, TO BoccTaHoBrneHue 6paka
HeBo3MOXHO. Crtatbsa 42 KobC PCOCP 1969 r. Takke npegycMmaTpusana, Yto B Crflydae S$BKWM Cynpyra,
0OBbSABNEHHOrO B YCTAHOBIIEHHOM 3aKOHOM MOpPSiAKE YMEPLUMM, M OTMEHbl COOTBETCTBYHOLLEIO pelleHus cyaa
Opak cunTaeTcs BOCCTAHOBIIEHHbLIM, ECNY APYrON Cynpyr He BCTyNwi B HOBbIV Gpak. Mpu aTom cornacue Apyroro
cynpyra He TpeboBanoco.

BocctaHoBneHne 6Gpaka O3HayaeT, YTO MpaBOBble MOCNEACTBUSA, BO3HMKLLIME C MOMEHTa 3aKiioyeHus
Bpaka, He npekpaLlanucb. Hanpumep, npuobpeTeHHoe BO Bpems OTCYTCTBUS Cynpyra WMYLLECTBO siBMsieTCH
obLiei COBMECTHON COOCTBEHHOCTbIO, €Cnu MHOe He npedycmoTpeHo B OpayHom pgoroBope. Ha petew,
POAMBLLMXCS B TaKOM Opake, pacnpocTpaHsieTca Npe3ymnums OTLOBCTBa Cynpyra MaTepu.

B cnyyae cmepTu unm obbsABneHnst cynpyra 6€3BeCcTHO OTCYTCTBYIOLUM Opak He MOXET ObITb PacTOPrHyT,
a ecnu 6pak 6bIn paHee pacToOprHyT, TO pacCMOTPeHWE Aena B anennsiuMoHHOM, KaCCauMOHHOM Ui Hag30pHOM
nopsigke NoanexvT npekpaileHnio B cooTBeTcTBuMmM € Y. 6 c1. 220 TIK P®. Cyg npekpaliaeT npou3BoACcTBO NO
deny, B criydyae ecnv nocrne cMepTu rpaxpaHuHa, $BnsBLIErocss OAHOW W3 CTOPOH MO Aeny, ChnopHoe
NpaBOOTHOLLEHWE HEe AONyCKaeT NpaBonpeemcTBo <1>.

<1> Cwm., Hanpumep: OnpepneneHue BepxosHoro Cyoa P® ot 16 aerycta 2005 r. N 1-B05-8 // CIC
"KoHcynbTaHT ntoc".

[pyrMM ocHoBaHueM npekpalleHns bpaka ABNSAETCA ero pacTopeHue. BO3MOXHOCTb pacTopxeHus
Opaka npegycmMoTpeHa B GONbLUMHCTBE CTpaH. B HEKOTOPbLIX N3 HUX, TOE CUMbHBI PENTUTMO3HbIE TPaguUuK, NULb
B XX B. Oblna 3akoHogaTenbHO 3akpenfieHa (3a4acTyld Ha OCHOBaHMU BCEHAPOAHOro pedepeHayma) Takas
BO3MOXHOCTb; Hanpuwvep, B Mipnangumn B 1995 r. 6bin npoBegeH cooTBeTCTBYOWMN pecdhepeHaym. B BaTtukaHe oo
CUX NOp AEVUCTBYET NPUHLMN abCONMOTHOM HepacTopXXnMocTu 6paka. B N3panne pasBog MOXeT ObiTb COBepLUEH
TONBKO MO 060AHOMY COrnacui CTOpPOH, 6e3 Takoro cornacusi 6pak He MoXeT ObiTb pacTOprHyT gaxe no



pelleHuto cyaa. Ecnu passoga He xernaet XeHa, cya MOXeT MPOCTO MO3BOMUTL €€ MYXY XXEeHWUTbCH elle pas,
nockonbky Topa ([MaTukHWKne B nyganame) 4onyckaetT MHOTOXXEHCTBO.

PactopxxeHne Opaka B OTnMYMe OT MHbIX €CTECTBEHHbIX OCHOBaHWA €ro npekpaweHns npoucxogut
NCKMIOYNTENBHO NO BoJie cynpyra (CynpyroB) nn6o onekyHa cynpyra, Npu3HaHHOro HegeecrnocobHbiM B
cootBeTcTBUM C N.2 cT. 16 CK P®. PactopxeHne Opaka Bneuyet 3a cobon MpekpaweHne muYHbIX W
NUMYLLIECTBEHHbIX NPaBOOTHOLLEHUI CynpyroB. Bece, 4To npuobpeTatoT cynpyrM ¢ MOMeHTa BCTYNIEHUs peLleHus
Cy[a B 3aKOHHYIO CUIy, ABNAETCHA UX pa3fenbHON COBCTBEHHOCTbIO.

Onpepnensas NpuynHbl pactopxxeHus Gpaka, I.@. LUlepweHeBuy oTmevan, 4to 6pak "kKak HpPaBCTBEHHbLIN
COH03, MEKLLNIA CBOEW LIeNbIo NOSIHOE obLieHne, U3nyeckoe n OyxXOBHOE... NMLIAEeTCs CBOEro COAepXaHusi C
HEBO3MOXXHOCTbIO OOCTWXKEHUS 3TOW 3adavvM W CTaHOBUTCS TshKenblM OpemMeHeM Ans CBA3aHHbIX HaBcerga
CynpyroB. HpaBCTBEHHbIN COO3, NOTEPSABLUMIA CBOKO HPABCTBEHHYHO OCHOBY, OOIMKEH ObITb PACTOPrHYT, WHA4ye OH
MOXeT NPUHATE dopMy Be3HpaBCTBEHHOro obLieHus... Tonbko npekpalleHne HeygadHoro 6paka OTKpbiBaeT
BO3MOXHOCTb Apyroro, Gonee cuyactnMBoro. OTO [OCTUraeTcs pasBoAOM, MOA4 KOTOpPbIM  MOHUMAaeTcs
npekpaLlleHne 3aKOHHO CyLLeCTBOBaBLLEro Opaka no ykasaHHbIM B 3aKOHe npuynHam" <1>. C gpyro CTOPOHbI,
pacTtopxeHne Opaka BreyeT BO3HMKHOBEHWE AOCTATOYHO HEeraTMBHbIX MOMEHTOB, KOTOpble OOyCrnoBnMBalOT
HeobXx0AMMOCTb CTONb NOAPOBHOro perynMpoBaHns 4aHHOro npouecca 3akoHogaTensctBoM. Kak otmedan AW.
3aropoBckuin, 3TO CBA3aHO, "BO-NEPBbLIX, C TeM, YTO Opak MO CyLeCTBY CBOEMY €CTb COK3 MOXM3HEHHbIN, a
CcrnefoBaTenbHO, PacTOpXeHWe ero sIBMseTcd CBOero poda aHomanuewn; BO-BTOPbIX, C TeMm, 4YTO passBogbl
ocobeHHO narybHO BNUSIOT Ha cyAbOy AeTen, nuwias UX CeMbuM - 3TOMO0 €CTECTBEHHOro, [AaHHOro camou
NpUpoaOW, MMTOMHMKA UX; B-TPETbUX, TEM, YTO NPU pa3Bofe B 0COOEHHOCTM TpyaHO ObiBaeT onpenenutb, npu
KOM € U3 pasBefeHHbIX poauTenen OOIMKHbl ObiTb AeTWM - NpY OTUE WU MaTepu, UCKIIYMTENBHO Nv Npu
HEBUMHHOM B pas3Bode pOAMTENe MMM Xe, NPpU WU3BECTHbIX YCMOBUSIX, WU MPU BUHOBHOM, WNN Aaxe Mpu
NMOCTOPOHHEM nunLe" <2>.

<1> llepweHesny ".®. Ykas. cou.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrn A.W. 3aroposckoro "Kypc cemenHoro npasa" BKMIOYEH B MHAOPMALMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeriHoe v xunuiHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<2> Baroposckuin A.U. Kypc cemeriHoro npaea. C. 89 - 90.

BO3MOXHOCTb, OCHOBaH/S M MOPSAOK pacTopkeHus Bbpaka BapbUpylOTCS B pasHble nepuodbl UCTopuu
pasHblX CTpaH M 3aBUCAT OT KynbTypbl Hapoda, Ponv penurum u noHumaHus npupodbl 6paka. B unctopum
YyernoBeyecTBa OblnNM Neproabl pasBuTUsA, Koraa passog 6bin 3anpeLleH unm orpaHnyeH. o cux nop B HEKOTOPbIX
MYCYbMaHCKMX CTPaHax XeHLUUHbl OrpaHnyeHbl B MpaBe pacToprHyTb 6pak. B cBA3M ¢ 3Tum xotenocb Obl
COrnacuTbCsa C MHEHNEM WM3BECTHOro poccunckoro umsmnucta U.A. TlokpoBcKoro, 4to, "MpuHyxgasa cynpyros
Aaxke BOMpeku ux obLueMy XenaHuo npodorkats bpayHoe COXWUTENbCTBO, FOCYAapCTBO He BO3Benu4yMBaeT, a
YHUYTOXaeT ugeto Opaka u BcreactBue 9TOr0 BCTyMaeT B PE3KMM  KOHMPMMKT € pasBUTON  MMYHOM
HPaBCTBEHHOCTbIO. [INs NnL ¢ TOHKON HPaBCTBEHHOW YYTKOCTbI0 OpayHoe COXMTENbCTBO 6e3 BCTpeyHou nobBu
CO CTOPOHbI APYroro cynpyra HeBbLIHOCUMO, U, €CNN FOCYAapCTBO TEM HE MeHee NpednucbiBaeT NpoAaoskaTb 3TO
HEBbIHOCMMOE COXUTENBCTBO, OHO COBEPLLAET XecTovanllee HpaBCTBEHHOE Hacunne Hag NIMYHOCTbI" <1>.

<1> Mokposckui N.A. OcHoBHbIe Npobnembl rpaxgaHckoro npasa. [r.: KOpua. kHwkHbIM cknag "lMpaso”,
1917 // CIC "TapaHT".

Mpouenypa pactopxeHus 6paka Obina n3BecTHa elle 3akoHoaaTenbcTBy [peBHero Puma. Bpak cum manu
Mor ObITb pacToprHyT MO Borne Myxa unu ero paterfamilias, a 6pak sine manu - No Bone Myxa unu xeHsl Nnbdo no
nx cornawenunto B 6pake. CBoboaa passoaa Obina 0OgHUM U3 OCHOBHBLIX Hayan pumckoro GpadHoro npasa. He
ObINo orpaHMYeHnn 1 Ha BCTYNNEeHne B HOBbIN Bpak.

XpucTnaHckasa penurna TpaguLMOHHO OTHOCMMa OpayHblii CO3 K CBATbIM U BEYHBIM MOHATUSIM.
3aknioyeHne Opaka Hecrno B cebe waew HPaBCTBEHHOro o00s3aTenbCTBa CynpyroB Apyr nepen OpYrom.
XpucTnaHckas nges coctossia B TOM, YTO TPYAHOCTU CYMNPY>KECKOW XN3HU HE YMEHbLUAKT LEHHOCTb COH3a, HO
NpubaBnslOT €My [OMOMHUTENbHBbIA CMbIC. [lpakTMyeckn eOuHCTBEHHbIM OCHOBaHMEM Ans  pa3Boda
npu3HaBanock Ha Pycu npentobogesHune <1>. [pn 9TOM MyX CUYMTaNCs HapyLMTernem CYMnpy>KeCKON BEPHOCTMH,
NMLWb BCTYNasi B CBA3b C 3aMY)XXHEW, a XXeHa, - HAXOASsICb B CBA3M CO BCAKUM MYX4YMHOW. [pentoboaesiHue XeHbl
CUMTanocCb HACTONbKO MNPECTynHee npentoboaesHUs Myxa, YTO MYX, COrfacHO OPEBHEPUMCKOMY, a Takke
OpEeBHerpe4yeckomy 1 eBperickomMy npasy, HE TONbLKO UMEN MpaBo, HO M 0053aH Obln pa3BecTUCb C HEBEPHOM



)KEHOW; No rpeYeckoMy npaBy MyX OOMMKEH Bbln GPOCUTDL JKEHY, 3aCTUrHYTYIO B NpentoboaesaHun, ecnu He xenan
HaBrneyb Ha cebs nosop. B Halleln LepKoBHOW MpakTuke 00si3aTenbHbI pasBog BCneacTBue npentoboaesHust
XeHbl NMpeanucbIBarncs Ans cBsilLeHHocnyxuTenen <2>. Co BpeMeHeM K MHbIM OCHOBaHWUAM pa3Boaa Ha Pycu no
UHULUMATUBE Cynpyra cTanu OTHOCUTbL CrieaytoLme:

- €CN XeHa NPOTMB BONW MYy>Ka NMpoBana ¢ NOCTOPOHHUMU MY>XUYMHAMMW UMW MbiNack C HUMK B BaHe;

- ecnu eHa 6e3 Begoma unu 6es cornacus Myxa nocetiana uvpk, Teatp Unu amdutearp;

- €CIN XXeHa NPOTMB BOMNM My>Ka NpoBesia HoYb BHE JoMa, XOTS Obl M y CBOMX poauTeneil.

<1> Cm.: LlaTypoBa M.K. Pycckoe cemeriHoe npaBo XVI - XVIII Be. M., 1991.

KoHcynbTtaHTlntoC: npumeYaHume.

®parmeHT kHUrM A.M. 3aroposckoro "Kypc cemenHoro npaBa" BKMOYEH B MHAOPMALMOHHBIA BaHK
cornacHo nybnvkaumm - "CemeriHoe v xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<2> Cwm.: 3aroposckuii A.. Kypc cemeriHoro npasa. C. 77 - 78.

Kpome Toro, n cynpyra mormna 6biTb MIHULMATOPOM pacTopXXeHus bpaka,

- eCN My>XX B OOLLIEN CYMpPY>KECKOW KBapTMpe unv B OPYroM AOME, HO B TOM e ropode, rae M >KeHa,
3aBefeT CBA3b C APYron XXEeHLWHOM;

- eCnn My>XX caenaeT yMmbicern NpoTUB LIeNOMYAPUS XeHbl U NOKYCUTCA nepedatb ee Ha npenobogesHune
ApyrmMm;

- €CINN MY NOXXHO OOBUHSAM XXEHY B HAPYLLUEHUN CYNpPYXXECKOW BEPHOCTU.

Co BpeMeHeM MOSABMANUCL W ApYyrMe OCHOBaHMS ANsi pacTopXeHus Opaka, a HekoTopble U3
nepeyvvcrneHHbIX yTpaymBanm CBOe 3Ha4YeHue.

B XVIII B. cTanu npakTnkoBaTbCsi Takke pa3Bogbl M0 060H04HOMY COrnacuio.

OpHum 13 nepsbIX nocnepeBontounoHHblX aekpetoB ctan OekpeT BUMK n CHK PCOCP ot 19 gekabps
1917 r. "O pacTtopxeHun Bpaka" <1>, B COOTBETCTBUM C KOTOPbIM Bpak Mor ObiTb paCTOPrHyT CyaOM MUnu OTAENOM
3anncy OpakoB MpU HanmMyMM B3aUMHOrO corfnacusi (He3aBUCUMO OT Hanuyusi HECOBEPLUEHHONETHUX OeTew).
MpumeyvaTensHoO, YTO ECNY MECTO XKUTENbCTBA Cynpyra-oTBETYMKA ObINO HEM3BECTHO, TO MHGOPMaUMA O €ero
Bbl30BEe B Cyd nybnukoBanacb B MECTHOW MpaBUTENbCTBEHHOW ra3ete. B cnyyae egnHOBpEMEHHOW U
COBMECTHOWN ABKM B MECTHbIN Cy 060MX CynpyroB Mnm Mx MOBEPEHHbIX CyAbS MOI HEMEAEHHO paccMOTpeTb
Aeno o pactopxxeHun bpaka, He HapyLuas, O4HaK0, o4yepean Ha3HauYeHHbIX K PACCMOTPEHUIO B 3TOT AEHb Aer.

<1> CY PC®CP. 1917. N 10. Cr. 152.

CornacHo cT. 95 Kogekca 3akoHOB 06 akTax rpakgaHCKOro COCTOsIHWUSI, BpayHOM, CEMEMHOM U OMEKYHCKOM
npaee 1918 r. B cnydae COBMECTHOW $SIBKM B MECTHbIN Cyd 06OMX CYMpyroB WIM UX MOBEPEHHbLIX CyAbsi MOr
HeMearneHHO paccMoTpeTb AeNo O pacTopxeHun bpaka. Cpokv Ans NpUMUPEHMs CyrnpyroB 3aKoHOOATENbCTBO
TOro BPEMEHMW He yCTaHaBnMBarno.

Kogekc 3akoHOB 0 Opake, cembe 1 oneke 1926 r. npegycmaTtpuBarn aHanormyHble HOpMbl OTHOCUTESIBHO
cBoboabl pa3Boga v Jonyckan pacTopXXeHne Opaka npy Hanu4uumn XXenaHus O4HOro U3 Cynpyros.

MocraHoenenne LMK n CHK CCCP ot 27 wuoHa 1936 r. "O 3anpelweHun abopToB, yBENUYEHUU
MaTepuanbHON NOMOLLUM POXEHULAM, yCTaHOBNEHWUN rOCy4apCTBEHHOM NOMOLLM MHOFOCEMENHBIM, PacLUMPEHUN
CeTU pOAMIbHbIX OOMOB, OETCKMX CafdoB, YCUINEHMW YrOfiOBHOrO Haka3aHMsA 3a HenmnaTeXx anuMMeHTOB U O
HEKOTOPbIX M3MEHEHUAX B 3aKOHOAATENbCTBO O Bpake M cemMbe" BbiNo HanpaBfeHO Ha yKpenneHue cembM, B
CBS131 C YeM Obina ycnoxHeHa npoueaypa pactopxeHus 6paka, Ans KOTOPOW cTanu HeobxoaMMbIMWU FIMYHOE
NpUCYTCTBNE 060UX Pa3BOASLLMXCS CYNPYyroB 1 ynnaTa NoLUSMHBI.

Ewe Gonblive yxectouyeHuWss npouenypbl pacTopXeHus Opaka MMenu MecTto nocrne MpuHATUS Ykasa
Mpesnanyma BepxoBHoro CoBeta CCCP ot 8 uiona 1944 r. "O6 yBenuyeHUM rocydapCTBEHHOW MOMOLLM
BepemMeHHbIM XeHLMHaM, MHOTOAETHBIM U OAMHOKUM MaTepsiM, YCUINEHUN OXpaHbl MaTepUHCTBa M AeTcTea, 06
YCTaHOBMEHUN MOYEeTHOro 3BaHusA "MaTtb-repouHs” u ydpexaeHun oppeHa "MatepuHckas cnasa" v meganu
"Mepanb maTepuHCTBa", cOrnmacHO KOTOPOMY 3asiBfieHWe O pa3Bofe nojaBanocb B HapoAaHblh cyd. [locne
nybnukauum B MECTHOM rasete obbsABMNEHNs: 0 BO3OYXXAeHUM Aena B CyA Bbi3biBarica oTBETYMK. Ecnn HapogHomy
cydy He ydaBanocb MpUMMUMPUTBE CyMnpyroB, Aerno Morno ObiTb pacCMOTPEHO MO 3asiBNEHVMIO Ccynpyra B
BbILLIECTOALLEN NHCTaHLUMK, KOTOPasi U BbIHOCWIA OKOHYaTEeNbHOE peLleHne. 3To Morno ObITh pelwleHne 06 oTkase
B YAOBNETBOPEHMN WCKa, eCnNn Cyd He YOOCTOBEpUTCH B MOMHOM pacnage cembk. Kpome Toro, 3a Bblgady
cBMAeTenbLCTBa O pa3BoAe B3bICKMBaNach rocygapcreeHHas nownuHa: ot 500 go 2 Teic. pybnen.

B 1968 r. 6binm npuHaTel OcHoBbI 3akoHopaTenscTBa Cotoda CCP o Gpake u cembe, a B 1969 . - Kogekc



PCOCP o 6pake 1 cembe, KOTOpble OnpeaensnM BO3MOXHOCTb pacTopkeHus bpaka kak B cynebHoM, Tak u B
agMUHUCTPaTUBHOM MOpPsSiAKE, BO MHOTOM COXPaHMBLUEMCS U MO cenl AeHb. Tak, B cooTBeTcTBMM co CcT. 38 KobC
npyv B3aMMHOM COrflacMM Ha pacTopXeHue Opaka CynpyroB, He WMEKLINX HECOBEPLUEHHOMNETHUX [OeTewn,
pacTtopxxeHve Gpaka NpoM3BOAUIIOCE B opraHax 3arca. [pu Hanmuuum mexgy cynpyramm crnopa pacTopXeHue
Opaka npousBogunocb 4vepes cyd. lNpu pactopxkeHun Gpaka B3bICKMBanacb rocyaapCTBEHHas MOWSIMHA B
pasmepe ot 50 go 200 pybnen.

CemeliHbii kogekc PO, kak 1 KobBC PCOCP 1969 r., npegycmaTtpmMBaeT BO3MOXHOCTbL pacTopXXeHus Opaka
Kak B agMUHUCTPATUBHOM, Tak M B cygebHom nopsgake. B agmuHucTpatuBHOM nopsgke OGpak MoxeT ObiTb
pacTOPrHyT MpU HanM4YMM COBMECTHOTIO 3asiBNIEHUSA CyMNpyroB, a B cnydasx, npegycMoTpeHHbIx M. 2 cT. 19 CK PO,
- M0 3asiBNEHMIO OOHOIOo Cynpyra.

CornacHo n. 1 c1. 19 CK P® B agMMHMUCTpaTUBHOM Nopsigke Opak pacTopraeTtca B opraHax 3arca,
€CInu y CynpyroB HeT o6LMX HeCOBEPLUEHHOJIETHUX AeTer U NPU Harnu4ium B3aMMHOIo Corrniacusi Cyrnpyros
. Mpu 3TOM yCbIHOBNEHHbIE AETU UMEIOT TaKOE e NPaBOBOE MOSOXEHUE, Kak U pogHble. OgHako ecnn pebeHok
YCbIHOBMEH OOHMM M3 CyMnpyros, a OPYrov nuwWb dan corfacue eMy Ha ycbiHOBNeHue, Bpak MoxeT ObiTb
pacToprHyT B opraHax 3arca.

OpraHbl 3arca He nccnegyoT NPUYNH pa3Boaa, Ux PyHKUUM CBOOATCH K pernctpaumm pactopxeHnss bpaka.
OcHoBaHuemM pfns pactopxeHus Opaka aBNAeTCAS COBMECTHOE 3asiBneHue cynpyroB. B  3assnenHun o
pacTop>xeHun 6paka cynpyru AormkHbl NOATBEPANTL B3aMMHOE COorfnacue Ha pactopxeHue bpaka u oTCyTCTBuE Y
HUX OOWMX OeTel, He [JOCTUMUMX coBeplleHHoneTus. [lpuunmHbl pacTopXeHus Opaka B 3asiBNEHUMU He
yKasbIBaloTCS.

Ecnu cynpyrm (ognH u3 cynpyroB), BcTynasi B 6pak, uaMmeHunm amMmunuio, To OHM UMEKT MNpaBO BEPHYTb
cebe gobpayHyto bamunuio. FocygapcTBeHHasi NOLWSNMHA 3a COBEPLUEHNE AAaHHOMO AENCTBMA He yhnadvMBaeTcs.
Cornacue gpyroro cynpyra npu 3Tom He TpebyeTcs.

Ecnu oanH u3 cynpyros He UMeeT BO3MOXXHOCTU IBUTbCS B OpraH 3arca, BONen3bsBreHNst Cynpyros MoryTt
ObITb 0hOpMIIEHBI OTAENBHBIMU 3asiBNIEHMSMU, @ NOAMUCL HE SIBMBLLETOCH B OpraH 3arca cynpyra AofmkHa ObiTb
HoTapuarnbHO yaocToBepeHa. 'ocyaapcTBeHHas permcTpaums pactopxeHns 6paka NpoM3BOAMTCA OpraHoM 3arca
nmMbo Mo MECTY XWUTENbCTBA CYMNpPyroB (OQHOrO U3 HUX), NMOBO NO MeCTy roCygapCTBEHHOW pervcrpauum
3aknodeHns bpaka, 4To npegycMoTpeHo cT. 32 deaepanbHoro 3akoHa "O6 akTax rpaxgaHCKoro CoCcTosiHus".
PactopxxeHne Gpaka u Bblgaya CBMAETENbCTBA O pPacTOpPXeHMM Opaka npou3BOASTCS OpraHom 3arca B
NPUCYTCTBUKN XOTHA Bbl OAHOIO U3 CYNpPYros NO UCTEYEHNN OAHOr0 MecsLa Co AHS nogadn cynpyramm COBMECTHOIo
3asBneHns. 3akoHO4aTENbLCTBOM He MpedycMaTpuBaeTCss BO3MOXHOCTb YMEHbBLUEHUSA WM YBEMWYEHUS 3TOrO
cpoka. OpHako croBa "MO WUCTeYeHWM MecsAua" HeKOoTopble oOpraHbl 3arca TPaKTylT pacLIMPUTENBLHO,
nogpasymeBas nobor nepvog BpeMEHW C MOMEHTa MWCTEeYEeHWst OOHOro mecsua. YuuTbiBasi, 4TO AONg
perMctpaumm pacTopxeHust Opaka OOCTaTO4YHO MPUCYTCTBUS OOHOMO W3 CymnpyroB, Takas TpakTOBKa MOXeT
nopoauTb onpeaeneHHble Npobnembl, CBS3aHHbIe C NPABOBLIM MOSIOXKEHUEM APYroro cynpyra, KOTOpbIA MOXeT U
He ObITb NPOMH(OPMUPOBaAH O PErMcTpauun pactTopXXeHus opaka.

Mo 3asiBNeHNI0 0QHOro U3 CynpyroB 6pak MOXeT ObITb PacTOPrHyT cornacHo n. 2 ct. 19 CK P®, ecnu
apyron cynpyr:

- MPU3HaH cyaoM 6e3BeCTHO OTCYTCTBYHOLLMM;

- MPU3HaH Cy4oM HedeecrnoCOBHbIM;

- OCY)XO€EH 3a COBepLUEHME NPECTYNNEHNS K NTMLLEHMIO CBODOAbLI HA CPOK CBhLILLE TPeX feT.

K 3asBneHuto o pactopxeHun Opaka [OMKHbl ObiTb MNPUMAOXKEHbI COOTBETCTBYIOLUME  OOKYMEHTHI,
NOATBEPXAAMOLLME BbllLEHA3BaHHbIE 0OCTOATENLCTBA, B YACTHOCTM peELLEHME cyaa O NpU3HaHWK OpYroro cynpyra
6e3BeCTHO OTCYTCTBYIOLLMM WNN HegeecnocobHbIM NMOO MpuroBop cyga o0 OCyXaeHuW Apyroro cynpyra K
nuweHunio cBoboabl Ha CPOK CBbile Tpex feT. [lpy 3TOM He MMEeEeT 3HavyeHWs Hanuyine y CynpyroB OOLLMX
HecoBepLUEHHONETHUX AeTen. Bo Bcex Ha3BaHHbIX cnyvasx 6pak MoxeT OblTb pacTOPrHyT HE TOMbKO B OpraHax
3arca, HO U B CyZie No XenaHu cynpyra.

["ocymapcTBeHHast peructpaumns pactopxeHunst paka NpomsBoguTCs No UCTEHYEHUN OOHOMO Mecsua CO AHs
nogaun 3aseneHus. MNpu 3TOM opraH 3arca B TEYEHUE TPex OHEN CO OHsSI MPUHATMSA 3asiBlIEHUs u3BellaeT
cynpyra, OTObIBalOLlEero HakasaHue, nMbo onekyHa HepeecrnocobHoro cynpyra, -mMbo  ynpaBnsoLLEro
umyLlecTBom 6e3BecTHO oTcyTcTByowero cynpyra. Cynpyr, OTObIBalOLWWA HakasaHWe, a TaKkKe OMneKyH
HefeecnocobHOro cynpyra AOMKHbI COOOLWMTL haMunnio, KOTOPYHO M30BUpaeT Cynpyr npu pacTopXeHun Opaka.
Ecnn e mHMumMaTopoM pas3BoAa BbICTYNaeT OCYXAEHHbIN cynpyr, To Opak OyaeTr pacrtoprartbcsi no o6Lmm
npaeunam, T.e. B cyge. AHanornyHeiM obpasom byaeT pacrtopratbcsi Opak, ecnu oba cynpyra OCyXaeHbl K
nMLweHno cBOOOAbI HA CPOK CBbILLE TPEX ET.

Mpu pactopxeHun Opaka B opraHax 3arca Opak cuMTaeTcs npekpaweHHbIM C MOMEHTA BHECEHWS
COOTBETCTBYIOLLEN 3aMNMCK B KHWUIY aKTOB FPa)KOQaHCKOrO COCTOSIHWSA, OAHOBPEMEHHO C KOTOpPOMW BbiaeTcs
CBUAOETENLCTBO O pacTopXeHun bpaka.

Ecnu mexay cynpyramm BO3HMKAKT CMOPbl MO NOBOAY WMMYLLECTBA, anNMMEHTHOro coaepxaHus nubo o



HeCOBEpPLUEHHONETHUX AETAX, TO 3TU CMOPbl paccMaTpuBatoTcst cyaoM. Ha TpebGoBaHus O pasgene umyliecTsa
pacnpocTpaHAEeTCs TPEXNETHUIN CPOK UCKOBOW AaBHOCTM.

B ocTtanbHbIX cnyyasix 6pak pactopraeTcs ToNbKO B cyaebHOM nopsigke, T.e.:

- MPU HaNMyMM y Cynpyroes 06LINX HECOBEPLUEHHONETHUX AeTeN;

- IPU OTCYTCTBUM COrnacus OHOro U3 CYnpyroB Ha pacTopxeHue bpaka;

- NPV YKNOHEHMM OOHOrO0 M3 CYNpPYyroB OT pacTopXeHus BGpaka B opraHe 3arca (oTkasbiBaeTcsi nogaTb
3asiBreHne, He XXenaeT SABUTLCS ONS rocyAapCTBEHHOW perncrTpauumn pactopxeHus 6paka u gp.).

Pa3bAcHEHNS HEKOTOpbIX BOMPOCOB, BO3HWUKAWOLWMX B cygebHOM npaktuke, AaHbl B [locTaHOBNEHWM
MneHyma BepxoBHoro Cyaa P® ot 5 Hos6psa 1998 r. N 15 "O npumeHeHMM cygamu 3akoHoAaTenbCTBa Mpu
paccMOTPEHMM 4en O pacTopXXeHun bpaka".

CornacHo cT1. 21 CK P® 6Gpak moxeT ObiTb pacTOprHyT B cyAde, €Cnu y CynpyroB umerTca obuime
HecoBepLUEHHONETHME AETH, a TaKKe Npu OTCYTCTBUM COrnacusi OOHOrO M3 CYMNpyroB Ha pacTopXeHue Opaka
nnbo ecnu oauH M3 CYNpyroB YKINOHSETCS OT pacTopXeHusi Opaka B opraHe 3arca, Hanpvmep oTkasblBaeTcs
nogatb 3asiBrieHue.

BO3MOXHOCTb MOAaym MCKOBOrO 3asiBEHUS O PacTOpXeHWM Opaka orpaHWyeHa Ans Myxa B nepvopg
GepemMeHHOCTN XXeHbl U B TeYeHMe OOHOro roga nocrne poxaeHus pebeHka. MNpouecc pasBoga MoxeT 0cobeHHO
HebnaronpmsaTHO B 3TOT NEPUOA OTPa3UTbCA Ha 340POBbE XKEHLWMHbI 1 pebeHka, u B cooTBeTCTBMM €O CcT. 17 CK
P® myx He mmeeT npaBa 6e3 cornacus >xeHbl BO3OyxaaTb Oeno O pacTopXeHun 6Gpaka. OTo nonoxeHue
pacnpocTpaHaeTCs M Ha ciny4vau, korga pebeHok poawunca MepTBbIM UMM yMep OO0 OOCTUXKEHMS MM Bo3pacTa
ogHoro roga. MNpu oTCYTCTBUM COrMNacus >eHbl HA pacCMOTPEHNE Aena O pa3BoAe CyAbsl OTKa3bIBAET B NMPUHATMM
NCKOBOIO 3asiBIIEHNMS, @ €Cny OHO BbINo NPUHATO, TO NpekpaLLaeT nponssodcTso no geny (n. 14. 1 ct. 134, aba.
2 cT. 220 MK P®). OgHako 3TO He nuwaeT npaBa cynpyra obpatuTbCa B Cyg C 3asBfiEHMEM O pasgerne
nmyLLecTea unu o6 ocnapveaHumn OTLOBCTBA.

B Tom cny4yae, ecnu cynpyra 6epeMeHHa, oHa NpeAcTaBnseT B Cyd MEeAULMHCKYI CrpaBky, B KOTOPOW
yKa3bIBalOTCA NPUMEPHbIE CPOKM GepeMeHHOCTU M podoB. o MCTeYeHUM yKasaHHbIX CPOKOB M OLHOrO roga
nocne poxageHus pebeHka cy NPUHNUMAET UCKOBOE 3asIBIIEHNE O pacTopxeHun Opaka. B cnyvae ecnu cynpyr
obpaTtuTcs B CyA C 3asBlIEHUEM paHee 3TOro Cpoka B CBA3M C TeM, YTO OepemeHHOCTb Obina npepBaHa, TO Cy4
Mpv OTCYTCTBMMN NOATBEPXKAEHNS UHBIX OBCTOATENBCTB CYNpPYyrov BNpaBe NpUHATb 3asiBNeHne.

3aKkoH He orpaHn4YmMBaeT Cynpyry B npaBe nogaTb MCKOBOE 3asiBNeHMe O pacTtopxeHuu Gpaka B nioboe
Bpemsi.

OcHoBaHueM ONns pacTopXeHus Opaka B cyae SABNsieTcs 3asiBNieHMe OOHOro 13 Cyrnpyros.

B nckoBom 3asiBneHnn ykasblBaeTCcs, Koraa v rge 3apeructpupoBaH Opak; umetotcss nu obwmne getu, umx
BO3pacT; AOCTUIHYTO N Cynpyramu cornaweHme ob nx cogepxaHnm u BOCAMTaHWKU; MpU OTCYTCTBUU B3aMMHOIO
cornacus Ha pactopxeHue bpaka - MOTVBbI pacTOpXeHus Opaka; nmerTca nu gpyrme TpeboBaHus, KOTopble
MOryT OblTb paccMOTPeHbl OOHOBPEMEHHO C MCKOM O pacTopXeHun ©paka. K 3aaBneHuo npunaratoTcs:
CBMOETENbCTBO O 3aknioveHun Opaka, KonuuM CBUAETENbCTB O POXAEHUMUM [eTein, AOKyMeHT o6 ynnate
rOCMOLSMHbI, AOKYMEHTbI O 3apaboTke N MHbIX UCTOYHMKAX OOXOAOB CYMNpyroB (ecnv 3asiBneHo TpeboBaHue o
B3bICKAHUN anMMEHTOB) M [pyrne HeobxoauMble [OOKYMEHTbI, Hanpumep AOKYMEHTbI, MOATBEPXOaoLme
CTOMMOCTb UMYLLECTBA, MoArexallero pasgeny (QOKYMEHT O KadacTpOBOW OLEHKEe KBapTWpbl, OOKYMEHTbl O
CTOMMOCTW aBTOTPAHCMOPTHOrO cpeacTaa u Ap.). Pasmep rocygapcTBeHHON NOLWANHBI NPU pacTopeHnn bpaka B
cyne coctaenseT 650 pybnewn ¢ kaxgoro cynpyra. B cnyyae pasgena vmyliectBa rocygapCTBEHHasi MOLUNMHA
3aBUCUT OT LiEHbI UCKa.

Hena o pacTopeHun bpaka paccMaTpyBatoTCst MUPOBLIM cyabel cornacHo n. 2 4. 1 c1. 23 MK P®, ecnu
MeXay cynpyramm OTCyTCTBYET CMop O AeTAX. Takke MUPOBON Cyabs paccMmaTpyBaeT Aena O pasgene mexay
cynpyramu COBMECTHO HaXXMTOro MMyLLEeCTBa Npu LieHe ncka, He npesbiwatowen 50 Toic. pyb. CornacHo cT. 28
MK P® mnck o pactopxeHun bpaka nogaeTtcsi no obuiemy npaBwuily B Cyd MO MECTY XUTENbCTBA OTBETYMKA.
Kpome Toro, B cootBeTctBUM C Y. 4 cT. 29 TIK P® nckn o pactopxeHumn 6paka MoryT npegbsaBnsiTbCA Takke B
Cyh No MecCTy XUTENbCTBA UCTLA B Cry4vasix, €CNu npm HEM HAXO4MTCA HECOBEPLLUEHHONETHUA NN MO COCTOSAHUIO
3[10pOBbSl Bble3[l UCTLIa K MECTY XUTENbCTBa OTBETUYMKA NpeaCcTaBnsaeTcsa AN Hero 3aTpyaHUTENbHbIM.

BaxHoe npoueccyanbHoe 3HavyeHWe NO AaHHOW KaTeropuum Oen uMMeeT CcTagus NoaroToBkM Jdena K
paccMOTpPEHMIO, B TOM 4ucre npenBaputenbHoe cyaebHoe 3acepaHue (cT. 152 ITIK). MNpuHaB 3asiBreHue o
pacTopXeHun Opaka, cyabs B nopsigke MOAroTOBKM Aerna K cyaebHomy pasbupartensCcTBy B HEOOXOAUMBIX
Cny4asix Bbi3blBaeT BTOPOro Cynpyra v BbISICHSET €ro OTHOLLEHNE K 3TOMY 3asBneHnto. Cyabsa Takke pasbsacCHAET
CTOpPOHaM, Kakue TpeboBaHMs MOryT OblTb PACCMOTPEHBI OAHOBPEMEHHO C MCKOM O pacTOpXeHun Gpaka.

Mpu B3aMMHOM cornacum CynpyroB Ha pactopxeHue Opaka cyq He BbIICHAET NpuyMH pasBoja, a
OorpaHu4MBaEeTCsa KOHCTaTaumen dakta pacnaga cembu U pactopeHus bpaka. Tak, NpyM paccMOTpPeHUN cnopa Mo
noBoAdy OTMEHbI PELLUEHUS cya O pacTopXXeHnn Gpaka npu HanMumyM B3auMHoOro cornacus cynpyra CygebGHasi
konnerna no rpaxgaHckum genam BepxosHoro Cyga P® He Hawna ocHoBaHuW [ns OTMeHbl cyaebHoro
peLLeHunsl, MOCKOMbKY TakMe peLleHmst MOryT ObiTb OTMEHEHBI MNLLb B CBA3WU C MPOLIECCYyarnbHbIMU HapyLUEHUAMMU,



KOTOpble HE UMENN MeCTa <1>.

<1> Cwm.. OnpepeneHne BepxosHoro Cyga P® ot 10 gaHBaps 2003 r. N 5-B02-406 // CIC
"KoHcynbTaHT ntoc".

Kpome TOro, cyn npuHMmMaeT Mepbl K 3allmUTe MHTEPECOB HECOBEPLLUEHHONETHUX AETEN.

Mpu oTCyTCTBMM B3aUMHOrO cornacus cya B cootseTctBuM ¢ n. 1 ¢T. 22 CK P® gomkeH ycTaHOBUTb, 4TO
JanbHelwasi COBMECTHas XWN3Hb CyNpPYroB M COXpaHEHWE CeEMbM HEBO3MOXHbI. B 3akoHogaTenbcTtBe He Aaetcs
NnepeyYHst MPUYNH, KOTOPbIE CNYXXaT OCHOBAHUSIMU ANs pacTopXeHust 6paka. OgHUM M3 BECKMX OCHOBaHMK Onsi
pacTop)xeHunst bpaka ABMNsieTCst HEBO3MOXXHOCTb AarlbHENLLIEro COBMECTHOIO NPOXMBAHUSA CYNPYroB 1 COXpaHEHUs!
CeMbM, YTO NOATBEPXKAAETCA criefyowmMmn daktamu:

1) anoynoTtpebneHnem ogHOro U3 CynpyroB CAMPTHBIMU HaNUTKaMu;

2) Hanuumem 3aboneBaHns XPOHUYECKUM arnikoroniM3mom;

3) orpaHndeHnem cynpyra B 4eecrnocobHOCTM BCneacTBme 3noynoTpebneHnsa CnupTHbIMA HanuTkammn unm
HapKOTUYECKMMIN BELLECTBAMMU;

4) oTCyTCTBMEM MeXay cynpyramm 6nmn3kMx OTHOLLEHWIA;

5) pasgenbHbIM NPOXMBAHUEM CYMPYrOB B TEYEHWE OANUTENBHOIO NEpMOAa BPEMEHU;

6) ocyxxaeHvueM cynpyra K nuiieHno cBoboabl Ha CPOK A0 TPeX NeT BKIYUTENBHO (eCnn 3asiBNeHne B cyn
nogaHo Apyrum cynpyrom);

7) oCyXAeHneM cynpyra K nuieHnto cBoboabl Ha CPOK CBbILE Tpex NeT (ecnu 3asiBieHne B Cyn NOAaHo
OCY>XOEHHbIM CYNnpyromM v ApYyrow Cynpyr He cornaceH Ha pacTtopXeHue 6paka);

8) HEN3BECTHOCTbIO MEeCTa XUTENbCTBA CYNpyra;

9) cynpyXeckon HEBEPHOCTLIO;

10) Hanuumem dakTn4ecKknx BpayvHbIX OTHOLLEHWIA C APYTUM NULOM;

11) )XeCcToKMM obpaLLeHNEM C CynpyroM UM HECOBEPLUEHHONETHUMU AETbMMU;

12) HEBO3MOXHOCTLIO OAHOMO M3 CYNPYroB UMETb AeTeln U ApyrMMy o6cToaTenscTBamm <1>.

<1> Cwm.: CrnpaBoYHMK MO [AOKa3blBaHUIO B rpaxgaHckoMm cygonpoussoactee / [log pen. W.B.
PeweTtHukoson. M.: Hopma, 2005.

B 3akoHopaTenbCTBe HEKOTOPbIX CTpaH BocTouHon EBponbl B KadecTBe OCHOBaHWS pacTopeHus OGpaka
yKa3blBaeTCs NOMHbIA pasnazj ceMenHoOM Xun3Hu, pacnag ceMbu. Kaxabii U3 cynpyroB BnpaBe obpatutscs B cya
¢ TpeboBaHveM o pasBoge. BnpoyeM, n npu Takux 06CTOATENLCTBAX Cy4 MOXET OTKa3aTb B pacTOpXXeHun bpaka,
€cnv NpuaeT K BbIBOAY, YTO pa3sof 6yaeT Bo Bpes OOLMM ManoneTHUM AeTaM MNM NPOoTMBOPEYUT MpUHLMNam
coumnanbHoro obwexntnsa. He gonyckaetca Tawke pas3Bog no TpebosaHuo cynpyra, Ha KOTOPOM NEXWUT
UCKIMIUUTENbHas BMHA B pacnaje cembW, ecriv Apyron cynpyr npoTuB passoga Bo3paxaeT. OgHako U B 3TOM
criyyae 6pak MoxeT ObITb PacTOPrHyT, €cnuv Cy4 Npu3HaeT pasBo4 HeoOXOAWMbIM C TOYKM 3PEHUst MPUHLIMMOB
coumnansHoro obwexntunsa (Monbwa) nnu ecnu cynpyrn He XmeyT BMecTe 6Gonee Tpex net (Yexus) <1>. B
HEKOTOPbIX CTPaHax pacTopXxeHne bpaka MOXeT MHULMUPOBATL TOMbKO MyX4nHa. B BypkunHa-daco myx moxet
pas3BeCcTUCb C XeHOoM nyTem "oTkasa" oT Hee.

<1> Cm.: Cakosud O.M. [NpaBoOTHOLIEHUST CynpyroB No 3apybexHomy 3akoHoaatensctBy // XypHan
poccunckoro npaea. 2003. N 10.

Poccuiickoe 3akoHogaTenbCTBO npegycmatpuBaeT B M. 2 cT. 22 CK PO, yto ecnu cyn He ybexaeH B
pacnage cembu, TO OH MOXET AaTb Cyrnpyram Bpems AONnd NpuMUpeHnss B npedernax Tpex MecsuesB. B
3aBUCMMOCTM OT OOCTOATENbLCTB Aena cyq BnpaBe MNo npocbkbe cynpyra vnn no COOGCTBEHHOW MHMLMaTUBE
OTKNnagbiBaTb pa3dbupaTenbCTBO Aena HeCKONMbKO pas, C TeM, OAHako, 4YTOObl B OOLLEeN CMOXHOCTU nepuon
BpeMeHW, npefocTaBnsieMbld cynpyram And  MpUMUPEHUs, He npeBblllan YCTaHOBMEHHbIA  3aKOHOM
TPEXMECSAYHbIV CPOK.

CpoK, HasHayeHHbIW AN MPUMUPEHUS, MOXET ObiTb COKpalleH, ecnm 06 3TOM MNPOCAT CTOPOHbI, a
MPVYYHbI, YKa3aHHble UMK, ByayT NpM3HaHbl CyaOM YyBaXXMTENbHbIMU. B 9TUX cnyyasx OOMKHO ObiTb BbIHECEHO
MOTMBUPOBaHHOe onpegenexve. Onpegenenve cyga ob otTnoxeHun pasbupatenbcTBa Adena Ans NpUMUPEHUs
CYnpyroB He MOXeT OblTb 0OXanoBaHO WMNU OMNPOTECTOBAHO, TaKk Kak OHO He MpensaTcTByeT BO3MOXHOCTU
JanbHenLero ABMXeHus aena.

B GonblUMHCTBE CTpaH npouenypa MPUMMPEHUS CyLLEeCTBYET B BUAE TaK Ha3blBAEMOro pasnyveHus,
cenapauun (Cpoka pasgenbHOro MpPOXUBaHWUSA, KOTOPbIA OOSPKEH ObiTb ycTaHoBneH cygom). Hanpumep, B
epMaHum Bpak MOXeT BbITb PAaCTOPrHYT, ECNN CYNPYIv XXMBYT pa3gefnibHO He MeHee roga v NogalT COBMECTHOE
3asBneHNe 0 PacToOpXXeHMM Opaka MM OHO NOJAeTCs OOHUM M3 HUX MPWU OTCYTCTBUM BO3PAXKEHWUN JPYroro



cynpyra, ecnv cynpyru npoXxuBatoT pa3gefibHo B TEYEHNE TPeX NeT.

B Utanun ocHoBaHMEM AN nogayn 3asiBIEHNss O pa3BOAE CNYXWUT Hanuunme BCTYMNUBLLETO B 3aKOHHYHO
CUINY PELLUEHNs cyaa O MpPeKpaLleHnn COBMECTHOTO MPOXMBAHUS, O KOHCTaTauMu NpeKpalleHnsi COBMECTHOMO
NPOXMBaHUSI NO COrNaLleHno Mexay cynpyramv nubo npekpallieHne Takoro NpoXMBaHWst Mo MeHbLUE Mepe 3a
ABa roga o Nogayu 3asBeHusi 0 pas3sBoje.

Bo ®paHumn pactopkeHue bpaka gonyckaeTcsi Npy YCNOBUKU, YTO CYNpyrM NPaKTUYECKN XUBYT pasgesibHo
B TEYEHUE LWecTn NneT. PelleHne o pasgenbHoOM MpOXMBaHUKM CynpyroB MpUHMMAaeTcs B cyde no TpeboBaHuio
OOHOrO M3 CYMPYroB Ha TeX XX€ OCHOBaHMAX, YTO U pelleHMe O passoge. PasgenbHoe npoxuBaHue He
npekpawaeT 6paka, Ho npekpalLaeT 0653aTeNbCTBO XUTb BMECTE U BneYeT 3a cobow pasgen umyuwiectsa. o
TpeboBaHWIO OJHOrO M3 CYMNpyroB 4epe3 TpU roda peLleHne O pas3feflbHOM MPOXMBAHUM MOXKET ObiTb
npeobpasoBaHo B pelueHmne o paseoge <1>. TpeboBaHue o cenapauun gencteyeT B Benukobputanum, bpasnnum
N OpYyrux cTpaHax.

<1> Cm.: CakoBmd O.M. lMpaBoOTHOLWEHMA CynpyroB no 3apybexHomy 3akoHogaTtenbcTBy // KypHan
poccunckoro npasa. 2003. N 10.

Mpu oTnoxeHun pasbupatenscTBa Aena 0 pacToPXXeHUU Bpaka 1 B3bICKaHWM anMMEHTOB Ha eTen B CBA3U
C HasHa4yeHMeM CpoKa Ansi NPUMUPEHNS CYNPYroB crneayeT BbISICHUTb, YY4acTBYeT N OTBETYMK B COOEPXKaHWUU
aeten. Ecnu cyg ycTaHOBUT, YTO OTBETYUMK HE BbIMOJSIHAET 3Ty 00583aHHOCTb, OH BMpaBe B COOTBETCTBMM CO CT.
108 CK P® BbIHECTM NOCTAHOBMEHNE O BPEMEHHOM B3bICKAHUU C OTBETYMKA arMMEHTOB [0 OKOHYaTEeIlbHOro
paccMOTpeHUs Aerna o pactopXXeHuun 6paka v B3blCKaHUU anMeHTOB.

Ecnu e no ncrevennn cpoka ans npUMmMpEeHns UcTel NpoaoInkaeT HacTanBaTb Ha pasBoge, cyn ob6s3aH
pacToprHyTb Opak He3aBUCMMO OT TOro, yB6exaeH N OH B HEBO3MOXXHOCTWN COXPaHEHUs1 Cynpyramm ceMbM.

Ha npaktvke umMerT MecTo cnyyam obxanoBaHusi peLleHun o pacTopXkeHun Opaka no MoTuBaM
BO3MOXHOCTU COXPaAHEHMS1 CEMbM, OTCYTCTBUS AOCTATOYHbIX MPWYUH ANs pacTopXeHwust Gpaka, obsi3aHHOCTU
cyfa "npvHumMaTh Bce HeobxoanmMble Mephbl 411 COXpaHEeHNst ceMbM, a He paspyluatb ee” u T.n. B Takmx cnydasx
BblLLECTOSLLME CyAbl, KaKk NPaBuio, OCTaBMSAT peLleHne B cune, cebinasicb Ha n. 2 4. 2 cT. 22 CK P®, cornacHo
KOTOPOMY pacTopXeHue Opaka npou3BoAUTCH, €CnM  Mepbl MO MPUMMUPEHUIO CyMnpyroB OKasanucb
Oe3pesynbTaTHbIMM M UCTEL, HacTamMBaeT Ha PacTOPXEeHUM Opaka, a Takke Ha npuHUUN [06POBOMBHOCTU
©payHoro corsa, KOTopbI peanuayeTcsl He TOMbKO NMpu 3aknioveHun 6paka, HO 1 Npu ero npekpaweHun (n. 1 cT.
1 CK).

Hena o pacTopxxeHnn Bpaka MOryT paccmaTpvBaTbCs Cy4OM Mo NpocbOe CynpyroB B 3aKpbITOM 3acefaHuu,
MOCKOJbKYy pa3bupaTenbCTBO Aefia MOXeT 3aTtparMeBatb MX JU4YHY ku3Hb. CornacHo n. 2 ct. 23 CK PO
pacTop>xeHve Gpaka NpoM3BOAMTCA CyOOM HEe paHee UCTeYeHMs OOHOro Mecdua CO OHHA nogayn cynpyramu
3asBMeHNss O pacTopXKeHnn bpaka.

Mpu paccMoTpeHn aena o pacTopXeHun bpaka cya AOMKEH paspeLlunTb U UHbIE CNOPbI MEXAY Cyrnpyramu,
CBsI3aHHble C pacTopxeHnem bpaka. Cyg 0683aH HE3aBUCMMO OT UHMLMATMBLI CYNpyroB cornacHo n. 2 cT. 24 CK
P® onpegenutsb:

- C KeM 13 poguTenen OyayT NpoXnBaTb HECOBEPLUEHHONETHME AETW NOCNE Pa3BoAaa;

- C KOrO 13 poauTenen N B Kaknx pasmepax B3bICKUBAIOTCH anMMeHTbl Ha AeTeNn.

[aHHOe nonoXxeHne NpoTMBOPEYUT MPUHLUUMNY LMCMO3UTUBHOCTM B TPaXXOaHCKOM Mpouecce W, Kak
OTMeuYaloT CneuuanuncTbl-NpakTukM <1>, He NpumeHsieTca cygamu. B To xxe Bpemsa cornacHo n. 3 cT. 196 [TIK P®
cyd NPUHMMAET peLleHmne Mo 3asiBNEHHbIM UCTLOM TpeboBaHMAM, OOHAKO MOXET BbINTY 3a Npeenb! 3asiBNEHHbIX
TpeboBaHWiA B cny4vasx, NpegyCMOTPEHHbIX dheaepanbHbIM 3aKOHOM.

<1> Cwm.: XKywnkos B. I'TIK P® u gpyrne nCTOYHMKM rpaXgaHCKOro npoleccyarnbHoro npaea // Poccuickas
toctuumsa. 2003. N 4. C. 12.

B npakTuke MMeKT MecTo criydam NPUHATUSE PeLLEeHNiA O pacTopXeHun bpaka 6e3 paccMOTpeHust crnopa o
OETSX M anMMeHTax B uUx nonb3y. Tak, OnpegeneHnem BepxoBHoro Cyga P® ocTaBneHo B cune pelleHne o
pacTopxeHun Bpaka mexay cynpyramu, umerowmmu obulero pebeHka. B gaHHOM pelueHMn He OTpaKeHbl
BOMPOCKI O TOM, C keM DyAeT NpoxuBaTb pebeHoK, 1 0 ero cogepxaHuun. BepxoBHbeii Cyn P® moTuBMpoBan 3To
TeMm, YTO B CyJe umeeTca geno 06 ocnapveaHuM 3anucu oTuoM pebeHka, a cynpyra B cygebHom 3acefaHuv He
npocuna cyd pelmTb BOMpoChbl O TOM, C KEM M3 CTOPOH OyaeT npoXuBaTb HECOBEPLUEHHONETHUI pebeHoK, O
nopsiake BbiNnaThl CPEACTB HA €ro CoAepKaHUe 1 pa3Mepe 3TUX CpeacTB.

CyAa paccmaTtpuBaeT UCKMIYMTENBHO No TpeboBaHMO Cynpyros (OQHOIO U3 HMX) CMOPbI:

- 0 pasgerne UmyLLecTBa, HaxoasLEerocsi B UX COBMECTHOW COOCTBEHHOCTM;

- 06 anMMeHTax, KOTopble OAMH U3 CyNpPYroB AOMKEH BbiMnsayMBaTth OPYroMy.

OpHoBpeMEHHO C MCKOM O pacTopXXeHun bpaka MoXeT ObiTb pacCMOTpPeHO U TpeboBaHME O MNpPU3HAHWM



GpayHoro goroBopa HegencTBUTENbHBIM NOMTHOCTBLIO UMK B YaCTy.

Bce 3T BonNpock! JOMMKHBI ObITb pa3peLleHbl CyA0M NMpu BLIHECEHUN PELLEHUA O pacTopXeHun Opaka, 3a
WCKIIOYEHVEM CMOPOB O pa3gerie MMyLLLECTBa, eCliM OHU 3aTparvBalT WHTEpechbl TpeTbux nuvy. B nocnegHem
cny4dae, cornacHo n. 3 cT. 24 CK PO, cyn moxeT BbligenuTb TpeboBaHne O pas3fene MMyllecTBa B OTAeNbHOEe
Npon3BOACTBO, HaNpUMep, ecny MMyLLECTBO, NOANexallee pasgeny, He aBnaeTcsa COBCTBEHHOCTLIO Cynpyros, a
NpUHaANEeXuT TpeTbUM nuLam, Hanpumep poauTenam cynpyros. Kpome Toro, B 0TAeNbHOE NPOM3BOACTBO MOXET
ObITb BbliAENEeHO TpeboBaHWe O B3biCKaHWM anMMEHTOB Ha AeTen, ecnu gpyras CcTopoHa ocnapvBaeT 3anucb o6
oTuUe Unm maTepu pebeHka B KHUre akTOB MPaXKgaHCKOro COCTOSIHUS.

MyHkT 12 MocTtaHoBneHus NneHyma BepxosHoro Cyaa P® ot 5 Hosdpa 1998 r. N 15 "O npumeHeHun
cydaMy 3akoHogaTenbCTBa MpUM pPacCMOTPEHMU Oen O pacTopxeHun Bpaka"” KOHKpeTM3upyeT OCOBGEHHOCTU
pasgerna umyllecTsa Cynpyros, eCnm Cnop O HeM 3aTparvBaeT npasa TpeTbux nuy. [MpaBuno o BbigeneHun
UMYLLIECTBEHHbIX TpeboBaHUIM B OTAENbHOE NMPON3BOACTBO HE PacnpoCTpaHAEeTCs Ha cnyvan pasgena BKajos,
BHECEHHbIX Cynpyramu B KpeguTHbIE OpraHn3auum 3a cdeT obLLmMX 4OXOA40B, HE3aBUCUMO OT TOr0, Ha MMS KOro U3
CYNpyroB BHECEHbI OEHEeXHble CpPeAcTBa, MOCKOMbKY NPV pasfgene TakvMx BKMa4oB npaBa 0aHKOB WMAWM MHbIX
KpeouTHbIX OpraHusauunm He 3aTparvBatoTcs. Ecnu ke TpeTbym nuua npegoctaBuny cynpyram [OeHEeXHble
cpencTsBa M NocrnegHve BHECM UX Ha CBOE MMS B KpeauTHbIe OpraHv3aumu, TpeTbM nvua BnpasBe MNpeabsBuTb
NCK O BO3BpaTe COOTBETCTBYOLLMX CYMM MO Hopmam K P®, KoTopbIn NognexxuT pacCMOTPEHNIO B OTAENbHOM
npou3BoACTBeE.

MomeHTOM npekpalleHns ©Opaka, pacTOprHyToro B Cyfde, CuUUTaeTcs BCTyMMeHWe pelueHus cyda B
3aKOHHYH cuny. B TeyeHne Tpex OHEM C MOMEHTa BCTYMIEHWUsSI PELLEHMS B 3aKOHHYIO CWUiy cyf, HarnpaBnsieT
BbIMWCKY W3 pelleHus B OpraH 3arca Mno MeCTy roCygapCTBEHHOW perncTpauumn 3aknwodeHus 6Opaka. B
cootBetcTBMM C¢ N. 3 cT. 169 CK P® paHHoe npaBuno He pacnpocTpaHseTca Ha crydvau, korga 6pak Obin
pactoprHyT go 1 mas 1996 r. B cootBeTctBMM cO CcT. 40 KoBC PCOCP 1969 r. 6pak cuMtancsa npekpalleHHbIM C
MOMEHTa perucTpaumny pacTopXeHUs B KHUre 3anvMcu akToB rpaXaaHCKoro coctosiHus. Kpome Toro, y CydoB He
6bIno 0653aHHOCTN NPEACTaBNATbL B OpraHbl 3arca BbINWCKN U3 peLLeHnin 0 pacTopxkeHun bpaka. Takum obpasom,
€CI HX OAVMH U3 CynpyroB He obpaluancsa B opraH 3arca ¢ npocb0boi 0 peructpauny pactopXeHusa bpaka, To ux
Opak cunTancs CoxpaHeHHbIM, HECMOTPS Ha BbIHECEHHOE CyAebHOe peLleHue.

ocypoapcTBeHHasd peructpauns pactopxeHuss bpaka Ha OCHOBaHUM pelleHnss cyda MoxXeT ObiTb
npou3BefeHa B opraHax 3arca Takke no MecTy X1TenbCcTea ObIBLUMX CynpyroB (ftoboro M3 HWUX) Ha OCHOBaHWUU
BbIMUCKN U3 peLleHnsa cyda M 3asBreHust ObIBLUMX CynpyroB (OOHOTO W3 HUX) UMM 3asBMEeHUs OneKyHa
HegeecnocobHoro cynpyra (n. 1 cT. 35 depepanbHoro 3akoHa "O6 akTax rpaxgaHckoro coctosHus"). [Mpu
BHECEHUM B KHWUIY 3anyCy aKTOB rpaX4aHCKOro COCTOSIHMSA 3anmMcyu O pacTopXeHuu Opaka cynpyry no ero
XernaHuo MOXeT ObITb Bo3BpaLlleHa fobpayHas pamunus. Cynpyri Bnpase BCTYNUTb B HOBbIM Opak nuvlb nocne
nonyyYeHnsi CBUAEeTENbCTBa O pacTopXXeHun 6paka B opraHe 3arca no MecTty XWUTenbCTBa foboro N3 HUX unu no
MECTY roCy4apCTBEHHOW permcTpaLmm 3aknoveHunsa bpaka.

Jlutepatypa k rn. 2

1. Fambapos KO.C. NpaxgaHckoe npao. Obwas yacTb. Cl16., 1911.
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3. MoctaTtenHbl KoMMeHTapuii kK CemenHomy koaekcy Poccuinckon ®epepaumun, PegepanbHOMY 3aKOHY
"O6 oneke u noneunTenscTee" n PegepansHoMy 3akoHy "O6 akTax rpaxgaHckoro coctosHua" / lMop peq. T1.B.
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naea 3. MTPABA N OBA3AHHOCTHU CYNPYIroB

§ 1. JlnyHble npaBa n 0683aHHOCTH CYNpPYyroB



Xapaktepusysi npaBa 1 0683aHHOCTU rpaXkaaH, 3akoHofaTe b B MEPBYIO o4Yepeab UCXOOUT U3 MONOXEHUN
KoHcTuTyumm PO, raoe yTBEpKaaeTcsa NpMHUMN paBeHCTBa rpaxaaH. B yactHoctu, B cT. 19 OcHOBHOro 3akoHa
npeaycMoTPEHO, YTO BCe paBHbI Nepen 3akoHOM 1 cyaoMm. [Npu aTom rocyaapcTBO rapaHTUpyeT paBeHCTBO
npaB u cBoboa 4yenoBeka U rpaxpgaHMHa He3aBMCMMO OT MoJla, pacbl, HaUMOHaNbHOCTU, A3bIKa,
NPOUCXOXKOEHUA, UMYLLLECTBEHHOro U AOJMKHOCTHOIO MOJIOXKEHUA, MecTa XWUTeNbCTBa, OTHOLIEHUA K
penurm, y6exaeHUMW, NPUHAANEXHOCTU K OOLEeCTBEeHHbIM OObeguHeHUusIM, a TaKKe Apyrux
obcrositenbcTB.  3anpelyatotcs nobble QOpMblI OFpaHUYEHWst MpaB rpaXagaH Mo npuaHakam CcoumarnbHOWN,
pacoBOW, HaUMOHAINBHOW, SA3bIKOBOW WM PENUrMo3HOM npuHagnexHocTn. MyXK4uHa M KeHWUHa uMeroT
paBHble NpaBa U cBo60AblI U paBHble BO3MOXHOCTU AJIA UX peanusauum.

CewmeliHbI KOAeKC, pasBuBad nonoxeHue KoHcTuTyuum PO, ykasbiBaeT B CT. 31 Ha TO, YTO Kaxabl U3
cynpyroB cBobofeH B Bbibope popa 3aHaTui, npodeccuun, mect npebbiBaHUA U xuTenbcTtBa. Bmecte ¢ Tem
CYMpyXXeckne OTHOLLEHMS npegnonaratT cornacoBaHne nHTepecos cynpyros. B cootsetctBumn cn. 2 mn 3 cr. 31
CK P® Bonpocbl matepuHcTBa, OTLOBCTBA, BOCNUTaHUS, 00pa3oBaHus AeTel 1 Apyrme BOMPOCHl XU3HU CEMbM
peLuakTcs Cynpyramm COBMECTHO UCX04s U3 NpuHLUMNa paBeHcTBa cynpyroB. Cynpyrn o6si3aHbl CTPOWUTb CBOM
OTHOLUEHMS B CEMbE Ha OCHOBE B3aMMOYBa)k€HUS W B3auMOMNOMOLUWM, COAENCTBOBaTb Onarononyuyvio u
YKPENIMEHUIO CeEMbU, 3ab60TUTLCA O BNAroCoOCTOSHUKN U pa3BUTUM CBOUX AeTen. HeobxoomMmo MogyYepKHyTb, YTO
B3aUMOENCTBUE N COBMECTHOE peLLEeHNe BOMPOCOB XU3HN CEMbM HE MOTYT TPaAKTOBaTbLCS KaK yLeMrieHne npas
no B3avMHOMY corfiacuio; HaobopoT, Gpak He npeanonaraeT, a 3akoH MPAMO 3anpeluaeT npekpallieHue Wnum
N3MeHEHMEe NNYHBIX NpaB OAHOro UM obomx cynpyros. HanomMHMM dyHAaMeHTanNbHOE MONOXEHWE, OCHOBAHHOE
Ha cT. 55 KoHcTtutyuum P® un ct. 1 TK P®, BbipaxkeHHOe NpUMEHUTENBHO K CEMENHOMY 3aKoHOAaTenbCcTBY B M. 4
ct. 1 CK P®: "TpaBa rpaxxgaH B ceMbe MOTyT ObITb OrpaHN4YeHbl TOMbKO Ha OCHOBaHUN heaepanbHOro 3akoHa W
TONbKO B TOW Mepe, B KAKON 3TO He0BX0OUMO B LeNnsax 3almTbl HPaBCTBEHHOCTM, 340POBbA, NPaB U 3aKOHHbIX
WHTEPECOB APYrMX YNEHOB CEMbW N NHBIX rpaxaaH".

B npaBoBow nuTepaTtype yAeneHo 4oCTaToOYHO BHMMaHWSl paBHOMY NpaBy rpaxaaH Ha Tpya v Bbibop popa
3aHaTMN M npodpeccuit <1>. lMomnaraem, 4TO, M3ydas OaHHylO NpobnemaTtuky, cnegyet Y4YuTblBaTb HOPMb,
copepxalmecs Bo BceoObuiel geknapaumm npas yenoBeka <2>, B KOHBEHUUN O paBHOM OOpalLeHun N paBHbIX
BO3MOXHOCTSAX AN TPYAALMUXCA MY>KUMH U XKEHLMH: TPpyOsAWMecs C CeMelriHbIMU 00A3aHHOCTAMU OT 23 UIOHSA
1981 r. N 156 <3> un B Opyrnx MexagyHapoOHO-MPaBOBbIX akTax, Ha KOTOpbiX 6asupyetcs u CoBpeMeHHoe
OTeYeCTBEHHOE 3aKOHOAAaTENbLCTBO.

<1> Cwm., Hanpumep: KommeHTapuii k TpygoBomy kogdekcy Poccuiickon ®epepaumm / OTB. pea. E.H.
CwupopeHko; M-Bo toctuuum P®. M.: KOpanTt-U3gat, 2007.

<2> bubnnoteuka "Poccunckon rasetol". 1999. Bein. 22 - 23.

<3> C3 P®. 1997. N 44. CT. 5020.

CornacHo 4. 1 ct1. 37 KoHctutyumm P® Tpyn cBobopeH. Kaxabin nmeeT npaBo cBOOGOOHO pacnopsbkaTbes
CBOMMM CMOCOBHOCTSIMM K TpyAY, BblibnpaTh pog OeaTenbHOCTU u npodeccuto. Npy 3TOM HUKTO He MOXET ObiTb
OorpaHu4eH B TPyOOBbIX NMpaBax n cBobogax nnv nony4vaTb Kakue-nmbo npenmyulectsa (cT. 3 TK <1>).

<1> TpygoBown kogekc Poccunckon ®egepaumm ot 30 gekabps 2001 r. N 197-03 (ganee - TK P, TK) // C3
P®. 2002. N 1 (4. 1). C7. 3.

UTto kacaeTcs npaBa CynpyroB Ha cBobofdy nepedBwkeHusi, BblIOOp MecTa npebbiBaHus u  MecTta
xutenoctea, 1o B CT. 20 K P® ykasbiBaeTcda: "MeCTOM XUTenbCTBa NPU3HAETCA MeCTO, rae rpaxgaHuH
MOCTOSIHHO UMW MPENMYLLLECTBEHHO NMPOXUBAET.

MecTom >KMTenbCTBa HECOBEPLUEHHONMETHUX, He [OCTUMUMX YeTblpHaguatu neT, WM  rpaxaaH,
HaxoOsALWMXCA NoA OMEKOW, MPU3HAETCA MECTO XUTENbCTBA WX 3aKOHHbIX NpeacTaBUTENen - poauTenen,
YCbIHOBUTENEW UIN OMNEKYHOB".

3akoH P® ot 25 moHsa 1993 r. N 5242-1 "O npaBe rpaxgaH Poccuiickon ®epepaumm Ha cBobogy
nepenBwxeHusi, BeIbop mecTa npebbiBaHMA 1 XUTENbCTBa B npedenax Poccuiickon ®eaepaunn” (ganee - 3akoH
0 NpaBe rpaxgaH Ha cBoboay nepenBwKeHNs1) BMECTO NMPOMNMCKM BBEN PErnCTPaunoOHHbI yyeT rpaxgaH Poccun
<1>. B gaHHOM 3aKkoHe yKasblBaeTCsi Ha TO, YTO perncTpaums WM OTCYTCTBME TaKOBOW HE MOXET CNYXMWTb
OCHOBaHMEM OrpaHuUYeHNst UK YCNOBUEM peanunsaumm npas 1 cBoOoA rpaxaaH.

<1> Begomoctn Cvesfa HapogHbix genytatoB u BepxosHoro Coseta P®. 1993. N 32. Ct. 1227.

ELle coBcem HegaBHO 3aKOHOAATENBLCTBO U COOTBETCTBEHHO cyAebHasi NpakTvKa NoYuTy BCeraa CBsA3biBanm
nNpaBo rpaxdaH Ha MNpPOXWBaAHWE B XUIIOM TMOMeELleHnM C nponuckoi. Mo agaHHOMY Bompocy 6bino



COOTBeTCTBYMOLLEE pa3bsacHeHue B [NocTaHosneHun MNneHyma BepxosHoro Cyna CCCP ot 3 anpenga 1987 r. N 2
(n. 7) "O npaKTuKe NpUMEHEHNsT CyAaMu XUITMLLHOMO 3akoHogaTenbctBa" <1>. OgHako C MpuHATMEM 3akoHa o
npaee rpaxpgaH Ha ceobony nepeasmwkenns n KoHctutyuum PP 1993 r. Hopma, cogepxatuasics B 4. 1 cT. 54 XKK
PC®CP, BcTynuna B NpoTMBOpeYUnE C ykasaHHbIMU akTaMu 1 Kak criegcteme npusHaHa KoHCTuTyumoHHbiM Cygom
P® HekoHCcTUTYLUMOHHON <2> (XKK P® nogobHbIX HOPM HE COOEPXKMT).

<1> Cm.: CbopHuk noctaHoBreHui [neHymoB BepxoBHbix CymoB CCCP n PCOCP (Poccuinckon
depepaumn) no rpaxkgaHckum genam. M., 1995. C. 171.
<2> C3 P®. 1995. N 8. Ct. 1708.

lMpaBo BbIGopa cynpyrom damunuu pernameHtTupyetca cr. 32 CK P®. [JaHHoe npaBo MOXeT ObITb
peanu3oBaHo Tpems cnocobamu.

MepBLIf - cynpyrn coxpaHAlT cBou haMmunum (MHorga vux HaselBatoT "gobpayvHble hamunum®).

Btopoi - cynpyru BbiGMpalroT ogHy M3 Ao6payHbix hamunui B kadectse obLien hamunum.

TpeTuii - oguH U3 cynpyroB (unu o6a) npucoeguHseT K cBoen pamunum chamunuio gpyroro cynpyra
. Mpun aTom obpasyeTca aBorHasa hamunus (Hanpumep, Cugopos-VBaHoB). TporiHaa amunusa He AonycKaeTcs.

lMepemeHa dhamunmm ogHMM M3 Cynpyros He BrieveT 3a cobon nepemeHy dhamunuu Apyroro cynpyra.

CnepgyeT umeTb B BMAY, YTO B Criydae pacTopxeHust bpaka cynpyru Bnpase COXpaHuUTb OOLLyto hamMunuio
Uy BOCCTaHOBUTb CBOM A0OpayHble haMumnuu.

§ 2. imywiecTBo cynpyroBs, HaxmToe Bo BpeMs Gpaka

B cootBeTcTBMM €O CT. 35 KOHCTUTYLMM PD npaBo YacTHOM COGCTBEHHOCTU OXpaHSeTCs 3akoHOM. Kaxabin
BrpaBe UMeTb UMYLLECTBO B COBCTBEHHOCTH, BriageTb, NOMb30BaTbCA Y pacnopshkaTbCs UM Kak eAUHONNYHO, Tak
N COBMECTHO C ApYyrMMu nmuamu.

BnageHve, nonb3oBaHME W pacrnopsiKEHWE WMYLLECTBOM, HaXWTbIM cynpyramm BO Bpemsi Opaka,
OCYLLECTBMAKTCH MO 3aKOHY Unu goroBopy. KoHe4vHo e AaHHoe AeneHne SIBNSETCS YCMOBHbLIM, MOCKOMbKY Kak
nepBoe, Tak U BTOPOE OCHOBaHWE pernamMeHTupyeTcs denepanbHbiMM 3akoHodaTenbHbIMK aktamu. Criegyet
0Cco60 NoAYEpPKHYTb, YTO perynupoBaHne NPon3BoANTCS MMEHHO defepanbHbiM 3aKOHO4ATENbCTBOM, NOCKOMbKY
OTHOLUEHUS COBCTBEHHOCTU PErynmpyloTcs rpaxaaHCKum 3akoHOA4AaTenbCTBOM, KOTOPOE B COOTBETCTBUMU C
KoHctutyumen PO (cT. 71) OTHOCUTCA K UCKINOYUTENBHOM KoMneTeHumn Poccuinckon ®epepauun. HopmatueHble
aKTbl MO JAHHbLIM OTHOLLEHUSAM cybbekTamu PefepaLmm NpUHNMATLCA He BNpase.

Hopma n. 1 c1. 34 CK P® "umMyLLecTBO, HaXXNTOE Cynpyramu BO BpeMsi Opaka, SIBMsieTcs UX COBMECTHOMN
COOCTBEHHOCTbLI" BbLIMMAAUT Kak umnepaTnBHas (obwieobssaTtenbHas), OAHAKO OAaHHOE MOJIoXEHNEe Hemb3s
paccmaTpuBatbh BHe cBA3n co cT. 33 CKP®, a Takke C aHanmormyHow No CyTW, HO BbLIPAXEHHOW, Kak Ham
npeacraengaetcs, B 6onee nakoHn4yHon gpopme Hopmou n. 1 cT. 256 MK P®: "UMywecTBO, HaXXUTOE Cynpyramu
BO BpeMs Opaka, ABNSeTCA UX COBMECTHOM COOCTBEHHOCTbKO, €CJZIM OOrOBOPOM MeXAYy HWUMM He
yCTaHOBIIEH MHOM PEXMUM 3TOro umyLuecTBa (BblaeneHo Hamu. - [.K.)".

00 vMyLLIECTBEHHOM AOrOBOPE MeXay cynpyramu (6payHom JOroBOpe) CM. IM. 4 HacTosiLen paboTbl.

OOwan CcobCTBEHHOCTb CYMpPYroB SBMASIETCS Pa3HOBUOHOCTbIO COBMECTHOM COOGCTBEHHOCTM <13,
OTHOWeEHNs1 CODCTBEHHOCTU CYMpPyroB pernameHTupytoT CemMerHbIv KOAEKC, a Takke pag Hopm [paxgaHcKkoro
Kopekca (cT. 244, 253 - 256).

<1> ®PepeparnbHbIM 3aKOHOM MOTYT ObITb YCTaHOBIEHbBI U ApYyrue Buabl COBMECTHOW COOCTBEHHOCTU. Tak, B
'K P® ykasbiBaeTcs Ha COBMECTHYH COOCTBEHHOCTb YNEHOB KPECTbSAHCKOro doepMepckoro xossamcrtea (cT. 257,
258). Kpome TOro, B COBMECTHOWN COOCTBEHHOCTU HAXOAMTCS MMYLLIECTBO OOLLEro Nosib30BaHUs, NPUODpPETEHHOE
W1 co3gaHHOe CafoBOAYECKMM, OFOPOAHNYECKUM NN AadYHbIM (HEKOMMEPYECKMM) ToBapuwecTBoM (CM. CT. 4
®epepanbHoro 3akoHa "O C€afoBOAYECKUX, OrOPOOHWYECKMX M OayHblX HEKOMMepYecknx obbeanHEeHUsX
rpaxgan" // C3 P®. 1998. N 16. CT1. 1801).

HeszaBucumo ot cnoco6a yyactusi B OpMUPOBaAHMUN COBMECTHOW COGCTBEHHOCTU CYNpYyru UMeroT
paBHble nNpaBa Ha ob6uwee umyuwecTBo. B cynebHom npakTuke HEOQHOKpaTHO paccMaTpvBanmcb Cropbl,
CBSI3aHHbIE C NbroTHBbIM NpMobpeTeHnem nmyulectea. Tak, B Onpegenenun MNprmopckoro kpaesoro cyga ot 26
noHs 2014 r. ykasbiBanochb Ha TO, YTO 3eMeSIbHbIE YYaCTKK, Kak NMpMobpeTeHHbIE MO [OroBOPY KYMnM-Npogaxu,
Tak 1 BblgeneHHsle B nepuop 6paka, B TOM yucre n 6e3Bo3mMe3gHO, O4HOMY M3 CYMNpPYroB Kak nuuy, MMEHLLEMY
COOTBETCTBYIOLLYIO NbroTy, HE MepexoasT B pasferibHyld COBCTBEHHOCTb, - Ha TakMe 3eMeflbHble Y4acTKu
pacnpoCTPaHSIETCA 3aKOHHbIA pPeXMM KMMyLlecTBa cyrnpyroB <1>. B oOTnuuMe OT y4yacTHMKOB [ONeBOn
COOCTBEHHOCTM Y YYaCTHWMKOB COBMECTHOM COOGCTBEHHOCTM HET onpedeneHHon ponu B npaeBe obuien
CO6CTBeHHOCTI/I, OHa MOXeT MNoABUTbCA TOJbKO Mpu Bblaene unu pasgene, T.e. B Cliydae npeKkpaleHua



CYLLECTBOBAHUSA COBMECTHON COBCTBEHHOCTM.

<1> Onpepgenexne [Npumopckoro kpaeeoro cyga oT 26 wmoHsa 2014 r. no geny N 33-5026 // CIC
"KoHcynbTaHT ntoc".

Bn.2ct. 34 CK P® gaeTca npuMepHbIn nepevyeHb UCTOYHWKOB BO3HUMKHOBEHMSI MpaBa COBMECTHOM
cobcTBEeHHOCTM cynpyroB. OCHOBaHUSIMM BO3HUMKHOBEHMS npaBa obLiei COBMECTHON COOCTBEHHOCTWU Cynpyros
ABNSANTCA Takne rpaXkaaHCKo-NpaBoBble CAENKM, Kak Kynns-npoAaxa, MeHa, gapeHme obomm cynpyram, n ap.

K obbekTaM coBMECTHOM COBCTBEHHOCTM CyNpyroB OTHOCMTCS MMYLLIECTBO (B TOM YUCIE UMYLLECTBEHHbIE
npaea), npMobpeTeHHOe cynpyramu npu cobniogeHnn gByx yCrnoBun.

Bo-nepBbix, MMyLECTBO AOIMKHO ObITL HaXXUTO BO Bpemsi Opaka. Kak crnegyet m3 n. 2 c1. 256 K PO,
BeLWW, NpuHagnexaslune KaxgaoMy M3 CynpyroB A0 BCTynneHus B 6pak, He BXOASAT B COCTaB COBMECTHOMO
nmylLLecTBa.

Bo-BTOpbIX, MMYLLECTBO AOMKHO ObITb NpMOGpPeTeHO Ha obwme cpeactBa. CornacHo n. 2 cT. 256 K
P® un ct. 36 CK P® BeLumn, nonyyeHHble OAHMM U3 Cynpyroe BO Bpemsi Opaka B gap, B MNOpsiAke HacrneaoBaHus
unn no vHbiM 6e3BO3Me3OHbIM CAenkam, SIBNATCA ero CobCTBEHHOCTbIO M He BXOAAT B CocTaB obuiero
numyLlecTBa.

3akoHogaTenb, yCTaHaBnuBas MpaBuiio O COBMECTHOW COBCTBEHHOCTU CYMpyros, AenaeT WUCKIYeHue,
KacatoLleecs cyapbbl Bellen MHOMBUAYanbHOrO MNOMb30oBaHWs. Takoe UMyLLEeCTBO, KpoMe AparoLeHHOCTEen U
OpYrMx npeamMeToB  POCKOLIKM, MPU3HaeTcd €eOMHOMNWYHOM COOCTBEHHOCTBIO TOrO Cymnpyra, KOTOpbI UM
nonb3oBarcs.

B cocTtaB coBMeCTHOro nmyLLecTBa MOXeT BbiTb BKIIOYEHO Nioboe ABMKMMOE U HEABUXUMOE UMYLLECTBO,
He U3bATOE W3 rpaxgaHckoro obopoTa: AeHbrn, Mebenb, LeHHble Bymaru, XMBOTHbIE, XUIble MNOMELLEHNS,
npeanpusaTUS, 3emenbHble yvacTkm u T.n. MMyliectso, HaxuToe cynpyramum BO BpeMs Bpaka, OTHOCUTCA K
COBMECTHON COOCTBEHHOCTW HEe3aBMCUMO OT TOro, Ha KOro KOHKpeTHas Bellb odopmneHa. Hanpumep,
aBTOMOOUNb MK KooMNepaTMBHas KBapTupa, Nav 3a KOTOPYHO BbinslavyeHbl, 3a4acTyio 0OPMIIAITCA Ha OQHOMo 13
CyMnpyroB, Mexpgy Tem npu COOMAeHWV Bbille pPacCMOTPEHHbLIX YCMOBWUWA [AaHHOE MWMYLLEeCTBO SIBMSETCH
COBMECTHOMN COBCTBEHHOCTbLIO CYMNpYroB.

B O630pe cyaebHoun npaktukn BepxosHoro Cyaa P® 3a Il ksaptan 2002 r. no rpaxgaHckum genam (yTB.
MocTtaHosneHnnewm lNpesngnyma BepxosHoro Cyga P® ot 4 gekabps 2002 r.) <1> cogepxutcsa Bonpoc: nognexar
NN BKIIOYEHUIO B COCTaB COBMECTHON COOCTBEHHOCTU CyNpyroB akuuv, npuobpeTeHHble OOHMM U3 CYMpYyroB npwu
npvBaTM3aumm NpeanpusiTusa No NbrotTHON NOANUCKe?

<1> bronneteHb BepxosHoro Cyga P®. 2003. N 3. C. 10.

B oTBeTe ykasaHO, 4TO B COOTBETCTBUM C M. 2 CT. 34 CK P® K nMyLLLECTBY, HaXUTOMY Cynpyramu BO Bpems
Opaka (0bLiemMy MMyLLECTBY CynpyroB), OTHOCSATCS A0XOAbl KaXOoro M3 CynpyroB OT TPyAOBOW OeSATENbHOCTH,
npeanpuHMMaTenbCkoi AeATenbHOCTU U pe3ynbTaToB MHTENNEeKTyarnbHON AeATEeNbHOCTW, MOfyYeHHbIe VMU
neHcun, nocobus, a Takke WHble OEHEeXHble BbiNnaTbl, He WMMelLlWMe cneumanbHOro LieneBoro HasHadeHus
(cymMbl MaTepuanbHOM MNOMOLUM, CYyMMbl, BbiNfadyeHHble B BO3MelleHne yulepba B CBA3M C yTpaTom
TPYAOCNOCOBHOCTM BCMEACTBUE YBEYbS UMW MHOMO MOBPEXOEHMs 340poBbdA, U Ap.). O6Wwum MMyLLecTBOM
CYNpyroB SABMASOTCA Takke NpuobpeTeHHbIe 3a cHeT 0BLLMX JOXOA0B CYNpYyroB ABUXUMbIE N HEOBMXMMbIE BeELLM,
ueHHble Gymaru, naw, Bknafbl, AONW B Kanutane, BHECEHHble B KpeaWTHble YYpeXOeHUs WM B UWHble
KOMMepyeckue opraHusaumu, n noboe gpyroe HaxMToe cynpyramm MMYLLECTBO He3aBMCMMO OT TOro, Ha ums
KOro M3 Cynpyros OHO NpuobpeTeHo NMbo Ha MMS KOTO UM KEM M3 CyNpYroB BHECEHb! AeHEeXHble CpeacTBa.

Takum obpasdom, ecnu 3TU UeHHble Bymarn GbinM nomyyeHbl Cynpyrom B pesynbTaTte ero TpyOoBOro
yyacTusi Ha NpMBaTM3NPOBAHHOM NPEANPUSATUN B Nepuog 6paka, TO OHM SABMAIOTCH COBMECTHbIM MMYLLECTBOM
cynpyroB. Ecnv xxe oHM 6binv NprobpeTeHbl XOTA U BO BpeMs Bpaka, HO Ha NUYHbIE cpeacTBa cynpyra unu
npuuuTaloTCs eMmy 3a TpyaoBoe ydyacTve B paboTe npeanpusaTvs OO BCTyNneHus B Opak, OHM He [OIKHbI
BKIOYATbLCA B 06LLEee UMYLLIEeCTBO CynpyroB, Tak Kak He Bblnn HaXxuTbl UMy B nepuog bpaka.

CornacHo n. 3 cT. 34 CK PO npaBo Ha obliee UMyLLeCTBO CYNpyroB NpUHaAneXxuT Takke cynpyry,
KOTOpbIN B nepuos Opaka ocywecTBMsN BeAeHWEe AOMallHero XOo3fINCTBa, yxod 3a AeTbMWU UMM Mo
OPYTMM yBaXuTeNnbHbIM NpUYMHaM He wuMen camocTosiTenbHoro poxopa. [lpu atom Kogekc He gaet
ncYepnbiBaloLWnA NepeyeHb YBaXUTENbHbIX MPUYMH, Ha3biBas TOMbKO ABE: BedeHWe AOMallHEero Xo3sncTea M
yxod 3a pJdetbmu. [lpeactaBnseTcs, 4YTO yBaXUTEMbHbIMUA - MpUYMHAMKM  criedyeT cuuTaTb  OTCYTCTBUE
CaMOCTOSATENbHOro A0X04a B CBA3W € 6onesHbto, y4ebow, cpoyHon cnyxbon B BoopyxeHHbix Cunax u T.n.

B Tex cnyyasx, korga cynpyru gBnS0TCA y4aCTHUKaMy COBMECTHON COBCTBEHHOCTU, OHW, COrnacHo CT. 253
FTKP® ncr. 35 CK PO, coobuwa BnagewtT M Nonb3ylTcs OOWMM MMyLWECTBOM. PacnopspkeHne Takum
MMYLLECTBOM OCYLLECTBNSETCA CynpyramMmum N0 B3auMHOMYy cornacuio. B cnyyae pacnopspkeHvs obwmm



UMYLLLECTBOM OZIHMM M3 CYNPYros 3akoHoAaTeNb yCTaHaBNMBaeT Npe3yMnuuio cornacus BToporo cynpyra. MNpu
OTCYTCTBMM COrnacusi BTOPOW Cynpyr BrnpaBe TpeboBaTb NPU3HAHWUA CYLOM HEAEWCTBUTENbHOCTU COENKM Mo
pacnopshKeHuio 00LWUM NMYLLLECTBOM NULLIb B CIlydae, ecnu gpyrasi CTOpoHa caenkv 3Hana nubo gormkHa Obina
3HaTb O TakOM OTKase.

B lpaxgaHcKoMm Kodekce Npe3yMnumsi Cornacus He orpaHuymBanacb BMAOM OTYYXOAeMOro MmyllecTsa
nnbo copmori pgoroBopa o6 oTyyxaeHun. Lo BctynneHusa B cuny CeMenHoro Koaekca cynpyr Mor
CaMOCTOAATENbHO NpoAaTh (MK pacnopaguTbLCs MHbIM 0Bpa3om) Nuboe NMYLLECTBO, BKITOYAA HEABUXKUMOCTb.

Cratba 35 CK P® nukBuMgupoBana pJaHHbIi npobern, ykasaB Ha HeobOXOOUMOCTb HOoTapuarbHOro
yOOCTOBEPEHUS COrfacus BTOPOro cynpyra B cryyasx:

- OTYYXKOEHMS OPYTMM CyMNpyroM Haxo4daLWwencs B COBMECTHON COBCTBEHHOCTU HEABUXNMOCTMY;

- COBepLleHNsa caenkn, Tpebylwen HoTapuanbHOro YyAoCTOBEpeHus wu  (unu) rocygapCTBEHHON
perncTpauumn.

Mpu oTcyTCcTBUM Hagnexauwle OodOPMIIEHHOrO corflacus cynpyr B TeyeHuMe rofda BrpaBe TpeboBaTtb
Npu3HaHWA cOoenku HegencTButTenbHon. O4eBUOHO, YTO paccMaTpMBaemasi HopMa MoCyXWT 3alUTON CEMbU OT
HeobayMaHHbIX pelleHnin HepaauBbix cynpyroB. [pu aTom Hopma cT. 35 CK P® He npoTuBopeumnT IMpaxkgaHckomy
Kogekcy, nockonbky B M. 4 cT. 253 TK P® roBoputca O BO3MOXHOCTW YCTAHOBMEHWUS] OTIIMYHOIO OT LAHHOro
Kopekca pexuma BnageHus, norb3oBaHUS N pacnopsPKeHNA COBMECTHOM COOCTBEHHOCTLIO.

lMocne cmepTu NepexmBLLErO Cynpyra - y4acTHMKa COBMECTHOW COBCTBEHHOCTU HacneacTBO OTKPbIBAETCS
B 0o0Lem nopsigke. 3Ha4MT, eCnNn eCcTb 3aBeLLaHne, TO K HacrneLoBaHMIO NPM3biBAETCs NMUO (N1ua), yka3aHHoe B
HeM. Ecnun xe 3aBellaHns HeT, TO MMYLLECTBO, MpuHagfnexaiwee cynpyry eOuHONMYHO, U MpaBo Ha [ON0 B
COBMECTHOMN COBCTBEHHOCTU NEPEXOAAT HAacNe4HUKaM NepBON o4epeam, K YACY KOTOPbIX OTHOCUTCA W Cynpyr
ymepLuero. Hanpumep, cynpyrm Ha MOMEHT CMepPTU OOHOIo U3 HUX MMENMW Ha NpaBe COBMECTHOW COOCTBEHHOCTH,
KpOMe Mpo4Yero MMmyLlecTBa, kBapTupy. [py 3Tom 3aBewaHua He Obio, a 3HauuT, HacnegoBaHMe [OOIDKHO
OCYLLECTBAATLCA MO 3aKOoHY. C y4eTOM TOro UTo Y Cynpyros MMelTCs ABOe AeTeN, HacneacTBO OTKpPbIBAeTCA Ha
1/2 ponu B NnpaBe COOCTBEHHOCTU Ha KBapTUpPY, T.e. pacnpenensieTcs Ha TPOMX HAacnegHUKOB B PaBHbIX AOMNAX -
nepexuBLUIero cynpyra v agBoux geten. [py aToM nepexvBLUWIA Cynpyr BNpaee nofaTb 3asBrieHne 06 oTCyTCTBUM
ero Jonv B nmyLlecTse, NnpuobpeTeHHOM BO Bpemsi Opaka. B aTom criyyae Bce 9TO MMyLLECTBO BXOAMT B COCTaB
HacregctBa (n. 33 lMNocraHoeneHnus MNneHyma BepxosHoro Cypga PP ot 29 mas 2012 r. N 9 "O cynebHon
npakTvke no genam o HacrnegoBaHun" <1>).

<1> bronneteHb BepxosHoro Cyana P®. 2012. N 7.

Hapsgy ¢ vmywecTBoMm, npuHagnexawym cynpyram Ha npaBe oOOwWel COOGCTBEHHOCTU, Kaxaomy U3
CYnpyroB NPUHaANEXUT Ha NpaBe eaAVHONNYHON (MHOUBUAYaNbHON) COBCTBEHHOCTU TO MU MHOE WMMYLLECTBO.
CocTtaB 1 KONMYeCcTBO TAKOro MMYLLLECTBA 3aBUCAT OT PasfnyHbIX KOPUANYECKMX (DAKTOB.

MmyuecTBO, NpuHaanexaiwee Kaxaomy U3 cynpyroB (pasgenbHoe MMYLLeCTBO), AenuTcA (MoxeTt
AeNnNTbCA) Ha TPU YacTu.

Bo-nepBbix, JoOpayHOoe MMYyLLECTBO, T.€. UMYLLECTBO, NpUobpeTeHHoe A0 3akntoyeHus OGpaka. BaxHo
OTMETUTb, YTO TaKXKe He IBNAETCS OOLMM COBMECTHBIM UMYLLIECTBO, MPUOBPETEHHOE XOTS U BO Bpemsi 6paka, Ho
Ha NUYHble cpeacTBa O4HOro U3 Cynpyros, NpUHaanexasLUne emMy 40 BCTynneHus B Gpak <1>.

<1> lNocTaHoBneHue MNneHyma BepxosHoro Cyaa P® ot 5 Hos6psa 1998 r. N 15 "O npumeHeHun cygamu
3aKkoHodaTenbCTBa NPy PpacCMOTPEHUN Aen O pacTtopxkeHun OGpaka" // Poccuiickas raseta. 1998. 18 Hos6ps;
Bubnunoteuka Poccuiickon rasetsl. 1998. Bbin. 34.

Bo-BTOpbIX, 6€3BO3MEe3QHO NPUOGPEeTEHHOe WMMYLLECTBO, T.€. UMYLLECTBO, NPMOBPETEHHOE BO BpeEMs
Gpaka no 6e3Bo3Me3HbLIM rpaXaaHCKo-NpaBoBbIM caenkaM. K Takum caenkam 3akoH OTHOCUT HacredoBaHue,
[IOTOBOP [apeHus, a Takke MpuobpeTeHWe >KWUMOro MoMelleHVMss B nopadke npuBaTusauum  <1>.
lFocynapcTBEHHbIE U UHbIe Harpabl Takke OTHOCATCH K pasaenbHOMY UMYLLECTBY.

<1> Cneayet nmeTb B BuOy, YTO B nepBoHadanbHon pepakumm 3akoHa PCOCP ot 4 uona 1991 r. "O
npueaTtusauum xunuwiHoro coHga B PCOCP" npegnaranca koMOMHMPOBaHHLIN cnocob, T.e. 18 kB. M Ha uneHa
cemMbM nntoc 9 KB. M Ha cembto 6ecnnaTtHo; ecnu nnowanb 6eina 6onblue, To ee cnegoBano BbikynaTb. OgHako
3akoHom PCOCP ot 23 nekabpsa 1992 r. npepycmoTtpeHa "GecnnaTHas nepefada B COOGCTBEHHOCTb rpaxaaH
3aHMMaEeMoro UMM XnUnbs" He3aBUCUMO OT NoLLaaun.

B-TpeTbnx, uHAMBUAYyanbHoe WMMYLECTBO, T.€. BELUW NHAMBMUAYANbHOrO NOMb30BaHNsS, B TOM YUCIEe U
npuobpeTeHHble 3a cyeT obwmx cpencts. B cT. 36 CK P® HasbiBatoTCA TONbKO ogexaa n 00yBb, HO He [aeTcs
VICL-IepI'IbIBaPOLIJ.I/IIZ nepeyeHb Takoro nmyllecrtea. BmecTe ¢ Tem 0o4eBMAOHO, YTO K TaKUMM BelWlaM crnegyet OTHeCTUu



n 6enbe, 1 NpeaMeTbl MMYHON TUMMEHbI, U APYroe WMYLLECTBO, B OObIYHBIX YCMOBMSAX MpedHasHaveHHoe Ans
NCMNOMb30BaHMs TOMbKO OOHUM SALIOM.

WckntoveHne U3 gaHHOro npaBuriia COCTaBMsSIET NMLb MMYLLECTBO, OTHOCSLLEECH K OparoueHHOCTAM U
WHbIM NpeaMeTam POCKOLLW.

CornacHo c1. 37 CK P® umyLecTBO Kaxgoro M3 CynpyroB MOXeT ObiTb MPU3HAHO WX COBMECTHOW
CcOBCTBEHHOCTLIO, ecnn ByaeT ycTaHoBMEHO, Y4To B nepuof 6paka 3a cyeT obuiero MmyLlectsa Cynpyros unu
MMyLLLEEeCTBa KaXaoro 13 cynpyros nubo Tpyaa 04HOro U3 CynpyroB Obinv Npov3BedeHbl BMOXEHUSA, 3HAYUTENbHO
yBENUYMBAKOLLME CTOMMOCTb 3TOr0 UMYyLLECTBA (KanuTanbHbI PEMOHT, PEKOHCTPYKUUSA, nepeobopygoBaHue wu
Ap.).

OGBbEeKTOM JaHHOW HOpPMbl, Kak MpaBuIio, BbICTynaeT MepBOHayanbHO MNpuHaAnexaBlee OOHOMY U3
CYNpyroB HEOBWXMMOE MMYLLLECTBO: XXWUMOW OOM, KBapTupa, rapax, npeanpusatve, pedyHoe cygHo u T.4. Ong
NpU3HaHMsA Takoro wuMyllectBa ObObekToM oblwen CcobCTBEHHOCTM CynpyroB HeobXxooumo Hanuume ABYX
06CTOATENBbCTB: TEXHUYECKOrO 1 IOPUANYECKOro.

K TeXHMYECKOMY OTHOCUTCS OCYLLIECTBIIEHME PEKOHCTPYKLMK, KanuTanbHOro peMoHTa, nepeobopynoBaHus,
HaLCTPOWMKN U T.M.

K topugnyeckomy crnegyer OTHECTM MpM3HaHME CydoM YBENMYEHUs CTOMMOCTM obbekta 3a cyet
BbllLEHA3BaHHbIX TeXHU4ecknx obcTtoATenbCcTB. Ha npaktuke cyabl y4MTbiBalOT TOMbKO — CyLUECTBEHHOE
yBenuyeHne CToOMMOCT UMYLLECTBA.

Kak BepHo oTtmeTuna J1.I. Ky3HeuoBa, peub uger o "nepesoge" camoro wuMmyllectsa U3 paspsga
pasgenbHoro B paspsag obuero, coBMecTHoro. MNpu 3ToM HENpaBUbHO OTHOCUTL K COBMECTHOW COBCTBEHHOCTM
CYMpYyroB He camy Bellb, CTOMMOCTb KOTOPOW yBENMYMMAach B pe3ynbTaTe MpPOM3BEAEHHbIX B HEe BIIOXEHWMW, a
NYWb 4acTb BeLLM, COOTBETCTBYHOLLYIO CYMME, Ha KOTOPYHO YBENUYUnachk ee CTOMMOCTb <1>.

<1> Cm.: KysHeuoBa J1.I'. HekoTopble BONPOCHI NpakTUK/ NPUMEHEHUS 3aKkoHoAaTeNbCTBA O pasaensHOM U
COBMECTHOM MMyLlecTBe cynpyroB // 3akoHOOaTenbCTBO O Opake U CeMbe U MpakTUKa €ero nNpUMEHEHWSI.
CeepanoBck, 1989. C. 47.

Ecnn wuHoe He ycTaHOBMEHO [OrOBOPOM, TO Cympyram, SBRSAOWMMCA YfleHaMUW  KPeCTbSHCKOro
(dbepmepckoro) xo3sMCcTBa, UMYLLIECTBO NPUHAANEXUT Ha NMpaBe COBMECTHOW coBCTBeHHoCTn (cT. 257, 258 IK).
OpHako B AaHHOM criydae COBMeCTHasi COBCTBEHHOCTb MMEET HeKoTopble OTnuums. B yacTtHocTu, cybbektamu
npaBa COBMECTHOW COBCTBEHHOCTM KPECTbSHCKOrO ((hepMepCcKoro) Xo3ancTBa MOryT ObiTb HE TOMbKO CyMpyru.
'maBa x03aNCTBa NpM3HaeTcs nNpeanpuHMmMaTenem ¢ MOMeHTa rocy4apCTBEHHON perncTpaumm Xo3amncTsa.

Ob6beKToM COBMECTHOW COBCTBEHHOCTU KPECTbAHCKOro ((hepMepCKoro) Xo3AnNcTea BbICTyNaeT MMYLLECTBO,
npuobpeTeHHOe Ans X03ancTBa Ha obLume cpeacTea ero YneHos. K Takomy nMyLLecTBy, B YaCTHOCTU, OTHOCATCA
NpeaoCTaBneHHbIN B COBCTBEHHOCTb XO3ANCTBY MM MPUOBPETEHHbIN 3eMenNbHbIA  Yy4acToK, HacaxgeHus,
XO3ANCTBEHHbIE N WHbIE NOCTPONKN, MENUOPAaTUBHbIE W ApYrMe COOPYXEHUS, MPOOYKTMBHBIN U pabouui CKoT,
NTULA, CeNbCKOXO3MCTBEHHAs U MHas TeXHUKa U 06opyaoBaHWe, TPAHCMOPTHbIE CPeACTBa, MHBEHTapb U Apyroe
nmywectso. [lnogpl, NpPoAyKUMS WM [OXOAbl, MNOMyYeHHble B pesynbTaTe [esdTeNnbHOCTU  KPeCTbAHCKOro
(chepmepckoro) xo3sncTea, ABNATCS 06LWUM MMYLLECTBOM YSIEHOB XO3SNCTBA U UCMOMb3YIOTCA N0  COrnalleHunto
MeXay HUMK.

Mpu BbIXOOE M3 XO35IMCTBA OOHOTO M3 €ro YrieHOB 3eMEeSIbHbIN y4acTOK M CpefcTBa Npou3BOACTBA,
npuHagnexawme KpecTbsaHCKOMY (bepmepckoMy) XO35MCTBY, pa3geny He nognexar. Boiweawnin m3 xosancrea
MMeeT NpaBO Ha MONyvyeHue [OEeHEXHOW KOMMeHcauun, copa3mMepHon ero gone B OOLWen COBMECTHOM
COBCTBEHHOCTM Ha 3TO MMYLLLECTBO.

Mpw npekpaLLeHnn KpecTbAHCKOro (hepmepcKoro) Xo3ancTea B CBA3W C BbIXOAOM M3 HErO BCEX €70 YNeHOB
WK NO UHBIM OCHOBaHWAM 06LLIee MMYLLECTBO NOANEXUT pasgeny.

§ 3. Pasgen obuero nmyLiectsa cynpyros

Pasgen obwero nmywectsa cynpyros perynupyetcs cT. 38 CK P®. Ha ocHoBaHun gaHHOWM cTaTbu pasgen
obliero uMmyllecTBa Cyrnpyros MoXeT ObITb npousBefeH Kak B nepuoa Opaka, Tak M nocne ero
pacTopxeHusi no Tpe6oBaHUIO NOOOro U3 CynpyroB, a TakKke B cliy4yae 3asfiBIieHUSI KPeaAUTOPOM
TpeboBaHusA 0 pa3gene obLero MMyLLlecTBa CynpyroB Ansi oopalleHUsi B3bICKaHMA Ha OO0 O4HOro U3
Cynpyros B o0LieM UMylLLecTBe CyrnpyroB.

OcHoBHOe npaBuno pasgena obLllero MmyllecTBa Mexay Yy4YacTHUKaMW COBMECTHOM COBCTBEHHOCTM
ycTaHoBneHo B cT. 254 K P®. B 37O HOpMe yKasblBaeTCsl, UTO TakoW pasfgen BO3MOXEH TONbKO nocne
npegBapuTEnbHOro onpeaeneHns AoNM KaXaoro 3 y4acTHMKOB B Mpase Ha obluee MyLLecTBo.

MomeHT pasgena obLero nmyLLecTsa Cynpyros onpegensercs UMy no B3aMMHOMY COrnacuio (40rosopom)
nnbo no TpeboBaHMO OQHOro U3 cynpyroB (B cygebHom nopsake). Kak ykasbiBanocb, pasgen MoxeT ObiTb



OCYLLIeCTBIEH Kak BO Bpems Bpaka, Tak 1 nocrne ero pactopxeHus. ViHoraa pasgen obuiero umyLectsa cynpyros
HeoOX0o4MM nocne cMepTu OOHOIo 13 CYNpYyro..

HoroBop o pasgene obulero MMmyllecTBa COBepLUAaeTCs B MPOCTON MUCbMEHHOW (opMme; ykasaHue Ha
BO3MOXHOCTb HOTapuanbHOro OdOpPMIIEHNS SBNSAETCA YMCTO WMHAOPMATUBHBLIM, MOCKOMbKY Takoe npaBo
3akpenneHo B cT. 163 K PO.

PaccmaTpuBasi BOMpochl 3akmyeHus JoroBopa O pasfgene obulero wumyllectsa, cnegyet obpatuTb
BHMMaHWe Ha To OOCTOATENLCTBO, YTO ECNN B COCTaBe pasgensiemMoro obliero Mmyllectsa €CcTb MMYLLECTBO,
CAENKN C KOTOpbIM MoAfiexart rocygapCTBEHHOW perMctpauum, TO AOroBOp O pasferne BCTynaeT B cuny C
MOMEHTa Takon permctpaumm. Hanpvmep, B COOTBETCTBMM C AOrOBOPOM O pa3gene oblero umyliecrsa OgHOMY
N3 cynpyroB B CO6CTBEHHOCTb nepexoauT kBapTtupa. Ha ocHoBaHum cT. 131 K PO npaBo cobGCTBEHHOCTM Ha
AaHHOE MMYLLIECTBO BO3HMKAET C MOMEHTa rocygapCTBEHHON perncTpaumm.

Mpu pasHornacum cynpyros (ObIBLUMX CYMpyros) Mo noBoAy pasgena obuero umyliectsa crnopbl
paccmaTpuBatoTcs B cyaebHOM nopsigke.

lMneHym BepxosHoro Cyga P® B lMoctaHoBneHun ot 5 Hosbpsa 1998 r. N 15 "O npumeHeHuMn cygamu
3aKkoHodaTenbCcTBa MpU PacCMOTPEHUN Oen O pacTtopxeHuu Opaka" (n. 15 m 16) ykasan Ha TO, 4TO o6Lien
COBMECTHOM COBCTBEHHOCTbIO CYnpyros, noanexatwlien pasgeny (n. 1 um 2 ct. 34 CK), sBnsetca nioboe Haxutoe
UMK B nepuop 6paka OBVXMMOE U HEABMXKMMOE MMYLLECTBO, KoTopoe B cuny cr. 128, 129, n. 1 n 2 ct. 213 'K P®
MOXeT BbITb 06beKTOM NpasBa COBCTBEHHOCTU rpaxaaH, He3aBMCMMO OT TOrO, Ha UMS KOro U3 CYNpYroB OHO BbINo
NpuobpeTeHo NN Kem U3 HUX BbiNM BHECEHbI AEHEXHbIE CPeACTBa, eCcnv 6payHbIM JOrOBOPOM MEXAY HUMU He
YCTaHOBIEH UHOW peXunm 3Toro umylecTtsa. Pazgen obuiero umyllecrsa cynpyroBs NpoM3BOA4MTCS MO NpaBunam,
ycTaHoBneHHbIM cT. 38, 39 CK P® uncr. 254 TK P®. CrommocTb uMyLlecTBa, nognexalwero pasgeny,
onpegenseTcs Ha MOMEHT pacCMOTPEHUs gena.

Ecnu 6payHbiM 4OroBOPOM M3MEHEH YCTaHOBMEHHbLIN 3aKOHOM PEXUM COBMECTHOW COBCTBEHHOCTU, TO
cydy npu paspelleHny cnopa o pasfgene MMyLlectsa CynpyroB HeobXxoAMMO PYyKOBOACTBOBATLCH YCMOBUSMU
Takoro goroeopa. [py aTom cnegyeTt MMeTb B BUAY, YTO B cuny n. 3 cT. 42 CK P® ycnoeust 6pavHoro gorosopa o
peXMMe COBMECTHOIO MMYLLIECTBA, KOTOPbIE CTaBAT OOHOMO U3 CYMNpyroB B kpaviHe HeOnaronpuaTHOE MONoXeHne
(HanpvMep, 0aWH M3 CynpyroB MOMHOCTBIO NMLIAeTCs NpaBa COOGCTBEHHOCTU HA UMYLLIECTBO, HAXMTOE Cynpyramu
B nepuop 6paka), MoryT OblTb NMPU3HaHbI CYya0M HEAENCTBUTENBHbLIMMK NO TPeOOBaHUIO 3TOro cynpyra.

B coctaB wumywectBa, noanexaiiero pasgeny, BK/loYaeTca ob6wee MWMyLLecCTBO CYNpyros,
MMeloLleecs Yy HUX B HanM4Mu Ha BpeMsi pacCCMOTPeHUsA gena nubo Haxopasweecs y TpeTbux nuy. Mpu
paspene MmyLecTBa yYuTbIBalOTCS Takke obwme gonru cynpyroB (n. 3 cT1. 39 CK) u npaBo TpeboBaHus no
obs3aTenbCTBaM, BO3HUKLWMM B UHTEpecax CeMbM.

He siBnseTcs o6LWyM COBMECTHBIM MMYLLECTBO, MPMOBPETEHHOE XOTA MU BO BpeMsi Opaka, HO Ha JfWYHble
cpencTea OQHOrO M3 CynpyroB, MpyHaanexaslwme emy 4O BCTYNneHns B 6pak, nony4yeHHoe B Aap Unun B nopsigke
HacnegoBaHus, a Takke Bewy WMHOMBMAYANbHOrO MOMb30BaHMS, 3a WCKYEHMeM OparoueHHOCTEN U Opyrnx
npeameToB pockown (cT. 36 CK).

B cootBeTctBMM c n. 1 cT. 34 CK P® BnageHve, nonb3oBaHWe U pacnopsbkeHne obLWMM MMYLLECTBOM
CYNpyroB [OJDKHbI OCYLUECTBRATBCA MO WX obologHOMYy cornacuio. B cniyyae korga npu  paccMoTpeHun
TpeboBaHWs 0 pa3gene COBMECTHOW COOCTBEHHOCTU CynpyroB ByaeT yCTaHOBMNEHO, YTO OAWH U3 HUX MPOU3BEN
OTYyXaeHue obLiero nmyLecTsa unmn n3pacxogoBarn ero No CBoeMy yCMOTPEHMIO BONPEKU BONE OPYroro cynpyra
M He B MHTepecax CeMbWi NnBO CKPbIST UMYLLECTBO, MPU pasgene yyuTbiBaeTCs 3TO WMYLLEeCTBO WnM  ero
CTOUMOCTb.

Mpu dakTnyeckom npekpaLleHnn ceMemnHbIX OTHOLLEeHU cya B cooTBeTcTBUM C n. 4 cT. 38 CK P® moxert
NPOM3BECTU pa3fer N1Lb TOro UMYLLLECTBA, KOTOPOE ABMANOCH O0LEe COBMECTHON COOCTBEHHOCTLIO CyMpyroB
KO BPEMEHU MpeKpaLleHus BegeHns obLwero Xxo3ancrea.

Pasymeetcs, Beww, nNpuoBpeTeHHble  WCKMIYMTENBHO ANS  yAOBMETBOPEeHMs  noTpebHocTen
HecoBepLUEeHHONeTHUX adeTen (ogexaa, obyBb, LIKOMbHbIE U CMOPTUBHBIE MPUHAANEXHOCTU, My3blKanbHble
WMHCTPYMEHTbI, AeTckas bubnuoteka u gp.), pasgeny He nognexart u nepegatwTtcsa 6e3 KomneHcauuu Tomy w3
CYMpyroB, C KOTOpbIM MpoxusaloT AeTu. NMpu 9TOM BKnagbl, BHECEHHble cynpyramMmm 3a c4yeT obuwero
MMmylLlecTBa CynpyroB Ha MMsi MX OOLMX HECOBEPLIEHHONMETHUX AeTeW, CYUTAIOTCA NpUHagnexawmmm
3TUM AEeTAM U He YYUTbLIBAIOTCA NpuU pasaene oduiero umyuiecTsa Cynpyros.

PaccmaTpuBasi Bonpoc o pasgene obuiero mMmyliectBa CynpyroB, He pacToprawwmx 0pak, cnegyet
YyuuTbIBaTb, YTO €CMKY NPV 3TOM He 3aknioyvaeTcsd bpayHbii 4OroBOp, TO MPaBO COBMECTHOW COBGCTBEHHOCTU He
npekpaLlaeTcs - NPoUCXoauT pasgen uMyLLecTsa (4acTn MMyLLIECTBA), HaXKMTOro K MOMEHTY pasgena. Yto xe
KacaeTcs npnobpeTeHun, BO3HUKLLMX NOCre pa3aena, To 3aecb OyayT AeicTBOBaTh BCe NpaBuna, AeNcTByloLlmne
B OTHOLLUEHMMN 3aKOHHOMO PeXuma MMyLLLECTBA CyMNpyroB.

CnepyeT nveTb B Buay, 4to B n. 19 NoctaHoBnernus NneHyma BepxosHoro Cyga P® o1 5 HosGps 1998 r.
N 15 pasbsiCHsETCs, YTO TedeHMe TPEexSIeTHEero Cpoka WCKOBOW [aBHOCTM aOns TpebOoBaHuW O pasgerne
UMyLLLeCTBa, sBNSoLerocs obLien CoBMecTHOM COBCTBEHHOCTBIO CynpyroB, H6pak KOTOpbIX pacToprHyT (n. 7 CT.



38 CK), cnegyeT ncuucnaTb He CO BPEMEHU MpekpalleHus ©Opaka (OHA rocyaapCTBEHHOW perncrpaumun
pacTopxxeHusi bpaka B KHUre perncrpauum akToB rpak4aHCKoro COCTOSIHUSA Npy pacTopXXeHun Bpaka B opraHax
3arca, a npu pactopeHuu 6paka B cyae - OHs BCTYMMEHUSA B 3aKOHHYIO CUIYy PELUEHUs), a CO OHSHA, Koraa nvuo
y3Hano unn [OImKHO ObINO y3HaTb O HapyweHun cBoero npaea (n. 1 ct. 200 IK). Tak, B cnope o pasgene
KBapTupbl, npuobpeTteHHon B 6Gpake, koTopbii Obin npekpaweH B 2009 r., BepxosHbin Cyn P® obpatun
BHUMaHWe Ha MOMEHT UCHUCIIEHUS CPOKA MCKOBOW AABHOCTM, KOTOPbIN JOMKEH Obln MCYNCNATLCA C AaThl, Koraa
ncTel y3Han o HapyLUeHUM CBOero npaBa cobcTBeHHOCTU. [JaHHOe 0BCTOATENbCTBO MMENOo MecTo B CeHTsAbpe
2012 r., Korga oTBETHYMK OTKa3asncs npuaHaBaTb MpaBoO COOCTBEHHOCTU UCTLA Ha AOM0 B COBMECTHO HaXWTOM B
Opake umyllecree <1>.

<1> MNyHkT 6 O630pa cyaebHou npakTmkn BepxosHoro Cyga PO N 2 (yTB. Npeangnymom BepxosHoro Cyna
P® 26 uioHs 2015 r.) // CINC "KoHcynbTtanTl ntoc".

CornacHo ct. 39 CK P® npu pasgene o6wero uMmyLiectsa Cynpyroe u onpegeneHum gornem B 3ToMm
MMmylLLecTBe A0NM CYnpyros NPU3HalOTCA paBHbIMW, €CNIU MHOEe He NPeayCMOTPEeHO AOroBOPOM MexXAay
cynpyramu . Bmecte c Tem cya BnpaBe OTCTYNUTb OT Hayana paBeHCTBa [ONielM CynpyroB B UX obliem
MMmyLLlecTBe UCXOAS U3 MHTEPeCOB HEeCOBEepLUEHHONeTHUX AeTer U (UNu) UCXoAs U3 3acnyXuBaloLero
BHUMaHUs1 MHTepeca OQHOro U3 CynpyroB, B YacTHOCTW, B cly4asix, €cnii APYyrom cynpyr He nosnydan
[OXOAOB MO HeyBaXWUTeNbHbIM MPUYUMHAM WU pacxogoBan obLiee MMYLLECTBO CynpyroB B yuepb
MHTepecam ceMbM.

OOLLen No OTHOLLEHUIO K JAaHHOMY MOMOXEHMWIO siBNsieTcs Hopma n. 2 cT. 254 TK PO, roe ykasbiBaeTcsl, UTO
npv pasgene obLlero umMyLLecTBa U Bblgene n3 Hero Aonen ONu Cynpyros NprM3HaKTCs paBHbIMU. BmecTe ¢ Tem
B 9TOM K€ HOPME COAEPXKMUTCS MONOXKEHMNE O TOM, YTO JAHHOE MpPaBuO MOXET ObITb M3MEHEHO deaepanbHbIM
3aKOHOM WNKU COrnawleHMeM Y4YacTHMKOB COBMeCTHOM cobcTtBeHHocTU. Ctatha 39 CK PO koHkpeTuaupyeT
Ha3BaHHOE NPaBWIO NPUMEHMUTENBHO K COBMECTHOM COOCTBEHHOCTU CYMNPYroB, YTOYHASI Clly4an OTCTYMNEHUs OT
obuwero npaeuna.

Bo-nepebix, aHanuampysa n. 1 ct. 39 CK P® u gpyrmne nonoxeHus Kogekca, MOXHO caenaTtb BbiIBOg O TOM,
YTO cornawleHveM, U3MEHSIIOWMM MPUHUUN paBeHCTBa OONeW Cynpyros npu onpegerneHnn gornen B obiem
nmyLLecTee, MoxeT ObITb GpayHbIi goroBop, AoroBop o6 onpegeneHvn gonen B oblemM umylecTtse wnm
Aorosop o pasgere obLero nmyLLecTsa Cynpyros.

Bo-BTOpbIX, B N. 2 cT. 39 CK P® copepxntca ncknovyeHne u3 obulero npasuna, Agatolee BO3MOXHOCTb
cydy OTCTYynUTb OT MpWHLUMNA paBeHcTBa gonewn. pyu aToM 3akoH ykasbiBaeT Ha HeobXoguMOCTb y4yeTa
WHTEPECOB HECOBEPLLEHHONETHNX AeTen. Peub nget o6 yBenMyeHMmn Jonm Toro cynpyra, C KeM OCTaloTCsl Takue
aetn. Bo3amoxHO yBenvyeHue gonu cynpyra, KOTOpbIN SIBNSETCA HETPygocnocobHbiM BcrieacTeue 6omesHw,
BO3pacTa "unu no UHbIM He 3aBUCALLUM OT Hero OBCTOATENbCTBaM NULWEH BO3MOXHOCTU MonyyaTb AoXo4 OT
Tpyanosoun geatenbHocTn" (cM. n. 17 MNocTtaHoBneHus NneHyma BepxosHoro Cyga P® ot 5 Hos6psa 1998 r. N 15).
Kpome Toro, BO3MOXHO yBenuyeHue AonM OAHOro U3 Cynpyros, €Cnu BTOPOW MO HEYBaXUTElbHbIM MpuynHam
YKIOHANCS OT TPYAOBOW AeATENbHOCTM MO0 pacxogoBan ofllee MMyLLECTBO BOMPEKU MHTepecaM ceMbu. Ha
npakTvke npu pasgene obwero wumyllecTBa cygbl Y4YuTbIBAOT MpodeccroHanbHble WHTEPEChl Cynpyros
(HanpuMep, My3blkanbHbIA MHCTPYMEHT nepegaeTcd My3bikaHTy). MoryT y4uuTbiBaTbCA W WHblE MHTEPECHI
(Hanpumep, konnekunoHuposaHue). NpuHumas peweHve 06 OTCTyNNeHnn OT NPUHLMNA paBeHCTBa Aonen unm o
npuopuTeTe OQHOIO M3 CYMNpyroB Mpu nepegadve KOHKPETHOro MMyLlecTBa, Cyd B CBOEM pelleHun o06sa3aH
NpUBECTU COOTBETCTBYIOLLIME MOTUBBI.

Pasgen obuwero mmyulectsa cynpyroB (ObiBLUMX CynpyroB) He ocBoGoXaaeT ObIBWMX YYaCTHMKOB
COBMECTHOIN COBCTBEHHOCTM OT COOTBETCTBYHOLLUMX 00S3aTenbCTB nepeq kpeautopamu. B cBaAsuM ¢ atum npwm
pasgene vMmyllecTBa No AOroBOpY Hapsay C Belwamu, nepexogsiymm B COBCTBEHHOCTb CTOPOH, criegyeT
yKasblBaTb U UMYLLECTBEHHbIE 00a3aTenbCTBa Nepes TpeTbUMM Nuuamm, KoTopble ByaeT UCNONHATbE Kaxgas u3
CTOpOH. Ecnin xe pasgen npoussogutcs B cyaebHoOM nopsiake, TO Cy4 B pelleHun ykasblBaeT Ha 0683aHHOCTb
ObIBLUMX Y4aCTHWMKOB COBMECTHOW COOCTBEHHOCTM MNPOWM3BECTM BbINNaty ponros. B aTtom cnyyae ponrm
pacnpenensaTca NPonopLMOHanbHO NPUCYKOEHHBIM OMSIM.

Mpu pasgene mmyLlecTBa KpeCTbSHCKOrO (pepMepcKoro) Xo3sinCcTBa OOSNIM YJIEHOB TaKoOro XOo3sNCTBa
NPU3HAKTCS PaBHbIMU, ECINN COrNalleHneM Mexay HUMK He NPeayCcMOTpeHo nHoe (cT. 258 IK).

§ 4. OTBETCTBEHHOCTb Cynpyros no obs3arenscTeam

B cootBeTcTBMM cO CT. 24 [K PO rpaxgaHnH oTBeYaeT No CBOMM 0bsA3aTenbCcTBamM BCEM NpUHAANEXaLlnm
€My MMYLLECTBOM, 3a WCKIIOYEHMEM WUMYLLECTBA, Ha KOTOpPOE B COOTBETCTBMM C 3aKOHOM HE MOXET ObITb
obpawieHo B3bickaHue. [lo OTHOWEHUIO K §nuuam, cocTosawuM B Opake, HO  BbICTynawwmm B
rpaXkgaHcKo-NpaBoOBbIX 006a3aTenbCTBax HE B MHTEPECaxX CEMbM, a B NIMYHbIX UHTEpecax (Hanpumep, Npu nokynke



nanbTo) UnNn No 06s3aTenbCTBaM, BO3HUKLLMM A0 3aKmoyeHus Opaka, 3aKoH yCcTaHaBNMBaEeT, YTO B3blCKaHMe No
obsi3aTenbCTBaM OQHOrO U3 CyrnpyroB obpallaeTcs B NepByl0 oyepeab Ha MMYLLECTBO AAHHOro cynpyra,
M TONbLKO NMPU HEeAOCTAaTOYHOCTU I3TOr0 UMyLLecTBa KpeauTop BrnpaBe TpeboBaTb Bbigena nonu
cynpyra-gosikHuKa u3 obLero umyLliecTBa Ans obpalieHNs Ha Hee B3bICKaHUS.

MpaBo TpeboBaTb BbigeNa [ONM Cynpyra-AorHkKHMKA No CyLLEeCcTBY O3HavaeT pasgen obuiero mmyulectsa
Cynpyros.

N3 cT. 255 TK PO cneayet, 4to ecnu BblgeneHWe [ONu B HaType HEBO3MOXHO MO0 MpPOTUB 3TOrO
BO3pakaeT Cynpyr, KpeauTop Bnpaee TpeboBaTb NPOAaXW CYNpyromM-A0MMKHUKOM CBOEW OOMM OPYromy Cynpyry
Mo LieHe, CoOpa3MepHON PbIHOYHOW CTOMMOCTU 3TOW JONK, C obpalleHeM BbipyYEHHbIX OT MPOAAKU CPEeACTB Ha
noraweHune gonra. B cnyyae oTtkasa cynpyra oT npuobpeTeHuss gonu KpeauTop BrnpaBe TpebosaTb no cydy
obpaLLeHnst B3bICKaHMSA Ha ONI0 Cynpyra-qoImkHMKa B npaBe obLer COOCTBEHHOCTU NyTEM NPOAaXW 3TOM [Onu
€ NyGnNnYHbIX TOProB..

Mo obGsizaTenbcTBam, HanpaBrieHHbIM Ha HyXAbl CEMbWU, B KayeCTBe CONMUAAPHbIX [OOJMKHUKOB
BbICTynaroT o6a cynpyra. B Takmx cnyyasix B3biCkaHue obpaliaeTcs Ha obliee nmyLlecTBo.

lMpn HegocTaTOYHOCTM OOLLEro MMyLLECTBa KpeauTop BnpasBe obpallaTb B3biCKAHWE Ha WMYLLECTBO
KaXkgoro cynpyra B OTAENbHOCTU, Kak MOJSIHOCTbIO, Tak M B YacTu gonra. Ecnv umyllectBa ogHOro m3 cynpyros
HeJOCTaTOYHO A5l BO3MELLEHUST Jonra, TO KpeauTtop MMeeT npaBo TpeboBaTb HeOomnonyyYyeHHOe OT LpYyroro
cynpyra.

B Tex cnyyasx, korga cyqom 6y4eT yCTaHOBMEHO, UTO B OOLLEM MMYyLLLECTBE €CTb BeLLM, NpMobpeTeHHble
NpecTynHbeiM nyTem, NGO MMyLLECTBO YBENUYUIIOCH 3a CYET CpPeAacTB, AOOLITbIX TakuMm nyTeMm, B3biCKaHWE
obpawaetcsa Ha obulee umyLlecTBo. B cOOTBETCTBMM C rpakgaHCKO-MpoLeccyarnbHbIM - 3aKOHOO4ATENbCTBOM
BCTYMMBLUWIA B 3aKOHHYIO CUITy NMPUroBOP CyAda No yrorioBHOMY geny obasaTeneH Ans cyda, pacCMaTpuBaloLLEero
0eno o rpaxgaHcKo-npaBOBbIX MOCNeACTBUAX OENCTBUA NUUA, B OTHOLUEHMM KOTOPOro COCTOSINICA MPUroBoOp
cyfa, Nuub No BonNpocam O TOM, UMENU N1 MeCTO 3TU AENCTBUSA U COBEPLLEHbI NI OHU AaHHbIM nuuoM. Pasmep
BO3MeLLleHMS Bpeaa onpeaenseTcs npy paccCMOTPeHUn rpaxaaHckoro ucka. lNMpyu aTom, Kak ykasbiBaeTcs B M. 9
MocTtaHoBnenus MneHyma BepxosHoro Cyga CCCP ot 31 mapTta 1978 r. N 4 "O npMMeHeHnn 3akoHodaTenbCTBa
npv paccMoTpeHun cygamm gen ob ocBoboxaeHun mmyliectsa OT apecTta (MCKMoYeHuM u3 onucu)' <1>, Ha
OO0 KaXaoro u3 CynpyroB AOMKHO NPUXOOUTBCS Kak MMYLLIECTBO, HA KOTOPOE MOXET ObITb HanoXeH apecT, Tak
N TO NMYLLECTBO, KOTOPOE HE NOAJIEXMNT apecTy.

<1> Cm.: C6opHuk noctaHoBreHui [neHymoB BepxoBHbix CymoB CCCP n PCOCP (Poccuinckon
depepaumn) no rpaxkgaHckum genam. M., 1995, C. 53.

"paxkgaHckoe 3akoHO4aTeNbCTBO yCTaHaBNMBaeT obLiee NpaBunio, B COOTBETCTBUN C KOTOPbIM 3a Bpef,
NPUYNHEHHbI HECOBEPLLUEHHONETHUMWN OETbMU, OTBEYAlOT UX poaunTenn. pu 3ToM ecnu poauTenu COCToAT B
Bpake, To cornacHo cT. 31 CK P® B3bickaHne obpalaeTca Ha ux obLlee nmylectso. B cootseTcTBumn c n. 4 CT.
1073 'K P® 06sa3aHHOCTb poauTenen no BO3MELLEHWIO Bpeaa, MPUYMHEHHOTO MarnofieTHUMK, He MnpekpallaeTcs
Oaxke npy JOCTUXKEHWUM OETbMU COBEPLLUEHHOMNETUS.

HekoTopbiM MCKIHOYEHNEM M3 O6LLero npaswia SBMASETCH MOJIOXEHME, Kacawolleecsi OTBETCTBEHHOCTM
CYNpyroB 3a Bpen, NPUYMHEHHbBIN NX HECOBEPLUEHHONETHMMM AeTbMM B Bo3pacTte oT 14 oo 18 net, ecnu y Hux
€CTb Kakme-nnbo Aoxodbl UM MHOE UMYLLECTBO, OOCTaTovyHOoe NS BO3MelwleHus Bpega. B atom cnydae
poauTenu oTeeyvaroT cybcnanapHo (OONONHUTENbHO) TOMBKO B HepocTawwen vactu. Kak cnegyeT m3 n. 3 CT.
1074 TK P®, 06583aHHOCTb poauTenei No BO3MELLEHMIO Bpeaa NpekpallaeTcs:

- MO JOCTWXKEHUUN 3TUMW AETbMW COBEPLUEHHONETHUS;

- Korga y pgeten OO0 [OOCTWXKEHWSI COBEPLUEHHONETUs MNOSIBUMCH [0XOAbl WKW MHOE MMYLLECTBO,
JoCTaTovyHoe Ans BO3MeLleHWs Bpeaa;

- KOrga ety 4O OOCTUXKEHMS COBEPLUEHHONEeTUS npnobpenu nonHy geecnocobHocTb (BCTynunu B Bpak
nnbBo aMaHCMNUPOBaHbI, T.e. 00 bABMNEHbI NOMIHOCTBIO A€€CNOCOBHbBIMN).

[o BBefeHus B aenctene CeMenHOro kogekca 3akoH npefycmatpuBarn HeKoTopble cryvyau yBeoOMIeHUs
CYNpYyrom-A0omKHNKOM CBOUX KpeauMTopoB. Peub naet o nepemeHe pamunuun. B cootBetctBum ¢ n. 2 ¢1. 19 'K PO
pUCK MOCNEACTBUN, BbI3BaHHbIX OTCYTCTBMEM Yy KPEAWTOPOB CBEAEHUA O MepemeHe amMunumu, nexuT Ha
OOIKHMKeE.

CornacHo n. 1 cT. 46 CK P® cynpyr 06a3aH yBegoMNATbL CBOEro Kpeautopa (KpeautopoB) O 3aKiioyeHuu,
00 M3MeHeHUn nnmn o pactopxeHum GpadHoro gorosopa. [pu HEBbLINOMHEHWUM 3TOM 06A3aHHOCTN Cynpyr oTBeYaeT
no cBoMM 00s3aTenbCTBAaM HE3ABUCUMO OT CcoepXaHus GpavyHoro Jorosopa.

Kak BngHo, 3akoHogartenem npegnpuHaTa nonbiTka rapaHTMpoBaTh MpaBa KPEeAWMTOPOB MpU 3aKMYEHUN,
M3MEHEHUN W pPaCTOPXEHWM OpayHoro [JoroBopa MyTeM YCTaHOBMEHUS OO0SA3aHHOCTM Cynpyra-4OIbKHMKA
yBeoomnaTb 06 3TOM CBOMX KpeauTOpPOB HE3aBUCUMO OT BEMNWYMHbLI Aonra. YuuTbiBas TO, YTO rpakgaHckoe
3aKoHOAATENbCTBO UMEHYET Kpeautopamu nuu, MMEKLWMX npaBo TpeboBaTb OT AOIMKHUKA MCMOMHEHUS ero



obs13aHHOCTEN, Npu BykBanbHOM npo4dTeHun cT. 46 CK P® cnegyer, 4To y cynpyra-gormkHuka ectb 00513aHHOCTb
yBEOOMIATb, HanpuMep, OpraHm3auuto, C KOTOPOW 3aKrMYeH [OroBop MpokaTa Berocunena, O 3akioYeHun
6payHoro cornaiuenus. Mo Bcewn BUOANMOCTW, MpakTuka MPUMEHeHUsa CT. 46 nowaeT Mo NyTW rapaHTUPOBaHMWSA
npaB KpeauTOpOB TOMbKO MO caefikam, SABMASHOWMMCS ANWTENbHbIMA NMOO0 3aKNMIOYEeHHbIMU TPaXXOAHUHOM -
MHOuBMAYyanbHbIM NpeanpuHumaTenem, nmbo no obssaTenbCTBaM, BbITEKAKOLWUM M3 LOrOBOPOB, Tpebytowmx
HOoTapuanbHOro 0POPMMAEHUS UNN FOCYAapPCTBEHHOW perucTpaLmm.

Mpn HeBbINOMHEHUN 0OA3AHHOCTU YBEOOMIIATL CBOMX KPEAMTOPOB O 3aKMOYEHWUW, W3MEHEHUM WK
pacTop>xeHnM GpadyHOro [oroBopa Cynpyr OTBeyaeT Mo CBOMM 00sA3aTenbCTBam He3aBMCMMO OT OpadHoro
gorosBopa. Bmecte ¢ Tem CeMenHbIN KOOEKC NMpedycMaTpuvBaeT MpaBO KpeauMTopoB TpeboBaTb W3MEHEHWS
YCINOBUIN NN PacTOPXXEHNS 3aKMIOYEHHOr0 MexXdy HVMMW AOroBopa B CBSA3M C CYLECTBEHHO W3MEHUBLUMMUCS
obcTosaTensCcTBaMM.
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8. CnenakoBa A.B. lNpaBooTHoweHnst cobcTBeHHoCcTM cynpyroB. M.: CtaTyT, 2005.

9. CynebHas npaktuka no cemerHbiM crnopam / MNog pea. M.B. KpaweHnHHukosa. M.: CtatyT, 2008.
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nasa 4. BPAYHbIA JOrOBOP
§ 1. BakntoyeHne BpayHoro gorosopa

BpayuHbln goroBop - 3TO cornawieHue nuvl, BCTynawwMx B Opak, Wnu cornaweHve Ccynpyros,
onpegensiollee MMyLleCTBeHHble MnpaBa WM o06sA3aHHOCTU cynpyroB B Gpake u (Mnn) B cnyyae ero
pacTtopxeHus (cT. 40 CK).

CoBeTckoe 3akoHOOATeNbCTBO He npedycMaTpvBano 3akndeHus ©OpadHbix goroBopoB. Poccuiickoe
(nocTcoBeTcKOE) 3aKkoHOA4AaTENbCTBO BNAOTh A0 1 aHBapsa 1995 r. Takke He perynmpoBarno AaHHbIA BOMPOC.

PernameHTaums BO3MOXHOCTM 3akfOYEHUs] COrnalleHus Mexagy cynpyramm no noBogy CyAbObl
nmyLlecTBa, npuvobpeTeHHOro Bo BpeMsi Opaka, BnepBble NOsiBUNacb B 4YacTu nepBou [paxaaHckoro
koaekca P® (ct. 253 n 256). B yactHocTn, B cootBetcTBuM c n. 1 cT. 256 Kopekca MMyLLECTBO, HaXuToe
cynpyramu Bo Bpemsi Opaka, SBMSeTCqd WX COBMECTHOW COOCTBEHHOCTbIO, €Cnu AOrOBOPOM MEXZY HUMK He
YCTaHOBMEH WMHOW pexuM 3Toro wumywectsa. CemelHbIn kopekc P® pasBuBaeT paHHOe MOJIOXKeHue,
Ha3blBasi Takoe cornaweHue 6pavyHbIM JOFOBOPOM.

CnpaBeanuBocT pagu crnegyetr OTMETMTb, YTO 3a40Nro A0 MPUHSTUS YacTyu nepsow  [paxagaHckoro
kogekca u tTem Gonee CemelHOro kogekca Hekoe nogobwe GpayHOro goroBopa yxke cyluectsoBano. WMHorga
Cynpyru 3aknio4anu mexgy cobow cornalleHns, MMeHOBaBLUMECS LOTOBOPaMM O NPaBOBOM pPeXMME MMyLLecTBa
cynpyroB. Takne 4OroBopbl yA0CTOBEPSSIUCE HOTapuasbHO.

BakpenneHHas B [paxgaHckoM, a 3ateM n B CeMENHOM KOLEKCe BO3MOXHOCTb 3akmntoveHusi 6GpayHoro
[OroBopa CBUAETENbCTBYET O HEKOTOPOM PaCMNpOCTPaHEHUN AUCTNIO3UTUBHOCTM B CEMEVHOM 3aKOHOAATENbCTBE.
Cynpyrn obnagatotr csobonon Bbibopa BapuvaHTa MNOBEAEHMS, UMEHT BO3MOXHOCTb OCYLUECTBASATbL CBOK
NpaBoCYOBbEKTHOCTb M CBOU CyObEKTMBHbIE NpaBa No ceBoemy ycMoTpeHuto (cT. 7 CK).

BesycnoBHo, cynpyrn MoryT He 3akmniodaTb OpayHbli JOrOBOpP, M B 3TOM Clyvyae BCE MMYLLECTBEHHbIE
OTHOLLUEHMS MEeXAY HAMU perynupyoTcs umnepaTnBHbiMy (0bweobsisaTenbHbiMM) Hopmamu CeMenHoro kogekca
(ct. 33 -39, 89 -92).

Ecnu xe cynpyru 3akntoumnu 6payHbiin 4OroBop, TO YacTb MMYLLECTBEHHbBIX OTHOLLEHWI, CKNaablBaOLLUXCS



Mexay HUMW, perynupyetcs 9TUM JOroBopoM. Hanpumep, npw pasgene vMmyliectsa Mexagy cynpyramm B
cynebHom nopsgke cya OyaeT ucxoouTb M3 COOTBETCTBYIOLMX MOMOXEHWA [OroBopa, W MpaBuna,
npegycmoTpeHHble cT. 38 n 39 CK PP, npumeHsiTbes He ByayT.

Camum dhaktom BkntoveHus cT. 40 B CemenHbI kogeke B ovepenHon pas (scneg 3an. 1 cr. 256 'K wu n. 1
cT. 33 CK) npoBosrnaiuaeTcsa npaBo CynpyroB 3aknioumTb 6payHbi goroeop. Mo cyTu e cogepxaHne ykasaHHON
cTaTbW CBOAMTCA K onpegeneHvio bpayHoro gorosopa (aeduHUTMBHAA Hopma). MNpu atoM B AedUHMUMIO
BKIMIOYEHbI Crneayowmne npusHaku:

BO-MepBbIX, OpayHbIf JOTOBOP - COrMnaLleHue;

BO-BTOPbIX, CyOBbEKTHbIA COCTaB COrnalleHuns - nuua, Bctynawowme B 6pak (mpegnonarawoowime BCTYyNUTb B
Opak) unu yxe BCTynmBLuMe B Bpak (cynpyri);

B-TPETbMX, HaMnpaBfEHHOCTb COrMaleHns - onpedeneHne WMyLEeCTBEHHbIX MpaB M 06A3aHHOCTEN
Cynpyros.

Kak n3BecTtHo, onpeaeneHne Kakoro-To MOHATUSA [AOMMKHO OXBaTblBaTb €ro CylwecTBeHHble npusHakn. C
yyeToM aToro obcrosaTensctBa noboe onpefeneHne B HEKOTOPOW CTEMeHW YCIMOBHO, HEMOMHO. YCMOBHOCTb
onpegenennss 6payHoro OoroBopa COCTOUT B TOM, YTO HamnpaBEHHOCTb (COAEepXaHWe) ero AaHa W3nuvLiHe
LWUMPOKO. BpayHbiM JOrOBOPOM MOXHO OnpeAennTb He BCe, a TOMbKO YacTb NpaB M 0693aHHOCTEN Cynpyros.

AHanuns Hopwm [MpaxgaHckoro n CemenHoro kKogekcoB MO3BOMSIET cAenaTtb BbiBO4 O TOM, YTO OpadyHblv
OOroBOp He fBMSeTCd 4YeM-TO YHUKanbHbIM. HanpoTvs, O6payvHbi JOroBOop - 3TO OAMH U3 BUAOB
rpaxaaHcko-npaBoBoro goroeopa. O60cHOBaHNEM AaHHOMO YTBEPXKAEHNS MOXET CNyXXuTb cnepytouiee. Cama
BO3MOXHOCTb 3aKNio4eHnsi bpayHoro goroeBopa npepycmartpuBaeTca B [paxgaHckoM kogekce. M3ameHeHune u
pacTtopxxeHne Gpa4yHoOro 4OroBopa NPOM3BOASATCS MO OCHOBaHWUSIM U B MOPSAAKE, TakkKe YCTaHOBMNEHHbIM HOPpMamu
"paxkgaHcKoro kogekca Anst UsSMeHeHus u pactopxxennss gorosopa (n. 2 c1. 43 CK). AHanorm4Horo ykasaHusa Ha
3akntodeHme GpadHoro goropopa B CeMeHOM kogekce HeT. OTO yhylweHue B 3HaYUTENbHOM CTeneHu
HMBenupyeTtcs npasunom, cogepxawmumca B cT. 4 CK P®: Kk OTHOWEHUAM, perynmpyembiM CeMenHbIM
3aKOHOAATeNbCTBOM, B cybcvamapHOM Mopsiake MPUMEHSIETCA rpaXaaHCKoe 3aKoHOAaTenbCTBO MOCTOSIbKY,
MOCKOJIbKY 9TO HE NPOTMBOPEYMUT CYLLECTBY CEMENHBIX OTHOLLEHWIA.

Tak kak OpadHbi [OOroBOp $BNSETCA OAHMM U3 BUOOB [PaXOaHCKO-MPaBOBOrO [OroBopa, To
pernaMeHTaumst OTHOLLUEHWUW, CBHA3aHHbIX C OpayHbIM JOroBOPOM, MOXET OCYLUECTBAATLCA MWCKITHOYMTENBHO
Poccwuiickon ®epepaumen. Cyobektbl Pegepauum BnpaBe NpMHUMaTb akTbl MO CEMEWHOMY 3aKOHOAATENbCTBY,
OQHaKO M3aHue MU aKToB, CoAepXaLLMX HOPMbI, KacatoLmecs bpayHoOro Jorosopa, HernpaBoOMEpPHO.

CnepyeT 0o6paTnTb BHMMaHuWe Ha TO, YTO B OTNIMYME OT 3aKOHoAaTeNbCTBa psifa eBPONencKux
rocyaapcts pPOCCUMICKOE 3aKoHOA4aTeNnbCTBO MNpeadycMaTpyMBaeT BO3MOXKHOCTb 3aK/IHOYEHUsi TaKoro
cornaweHusi Tofbko Mo nosBoAy MMyllecTBa (MMyLleCTBeHHbIX npas). HegencTBuTenbHbIMKM  OyayT
nonoxeHusi 6pa4yHoOro foroBopa, pernameHTUpyroLwme NMMYHble B3aMMOOTHOLLEHUS CYTNpYroB.

Kpome GpayHOro gorosopa perynupoBaHuMe WMYLLIECTBEHHbIX OTHOLIEHWW MexXay Ccynpyramm MoXeT
OCYLLECTBMATLCSA cornalleHMsamMu o pasgene obuero umyllecrsa cynpyros (n. 2 ct. 38 CK) u cornaweHnsmm o6
ynnate anuMmeHToB (cT. 99 CK). Mo coBMecTHOMY 3asiBNEHW0 CynpyroB HOTapuycC BbigaeT CBUAETENbCTBO O
npaBe COOCTBEHHOCTU Ha o0 B 06LieM nmyectee. Cynpyri MOryT CoBepLlaTth U MHbIE CAENKN <1>.

<1> Cm. o6 atom: YecdppaHoBa E.A. lNopsigok u ycnoBusi COBepLUEHMSI COENOK Mexay cynpyramu //
Hotapwuyc. 2005. N 1. C. 15 - 25; TutapeHko E.l1. MNoHsATHE n xapakTepucTuka cornaweHnin B cemenHom npase //
CewmeliHoe 1 xunuiwiHoe npaso. 2005. N 2. C. 7 - 9.

Ksanudwukaumsa 6pavyHoro 4oroBopa B Ka4yecTBe OAHOMO U3 rpakaaHCKO-MpaBoOBbIX AOrOBOPOB MO3BONSAET
cAenaTtb BaXKHbIW NPaKTUYECKU BbIBOA: MOCKOMbKY 3TO He mnpoTuBopeynt Hopmam CemelnHoro kogekca u
CyLLEeCTBY CEMeWHbIX OTHOLUEHWIN, MOCTOMNbKy K OpavHoMy [OroBOpY MPUMEHSAIOTCA HOPMbI  MPaXK4aHCKOro
3aKkoHogaTenbCTBa O cAernkax, UCMoNHeHMn 06s3aTenbCTB U T.4. ATO B NOMHOW Mepe OTHOCUTCH U K 3aKITHOYEHUI0
BpayHoro gorosopa.

CornalleHne Mexay cynpyramu [OfKHO 3aknioyaTbCs B COOTBETCTBUM C HOPMaMu rpaxpaHCKoro
3aKkoHogaTtenbcTBa, obecneuvBaowmmm ceobogy pgorosopa (cT. 421 MK). Cynpyrm nubo Oyaywime cynpyru
Bnpase (HO He 06a3aHbl) 3akno4MTb GpayvHbIn AoroBop. NoHyKAeHWe K 3aKMYeHNo JoroBopa He gonyckaeTtcsa (
n. 1 cr. 421 IK). Bpsag nu, ogHako, MOXHO COrNacuUTbCa CO Crnegylwum yTBepxaeHnem: "bpadHbiini [OoroBop
OCHOBaH Ha paBeHCTBE CTOPOH 1 npegnonaraet csobody Bbibopa napTHepa npu ero 3aknodeHumn" <1>. Kak
N3BECTHO (3TO OTMeYaloT M aBTOPbI NPUBEOEHHON UUTaThl), 6payHbIi JOroBOP OTNMYAETCS 0COObIM CyOBEKTHBLIM
COCTaBOM <2>.

<1> PeytoB C.U., 3akanuHa W.C. bpauHbin gorosop. Nepmb, 2000. C. 6.
<2> Cwm.: Tam xe.



Ycnoeusi OpavyHoro 4oroBopa onpeaensaTcs No YCMOTPEHUO CTOpPOH (n. 4 cT1. 421 TK). OgHako foroeop
OOMMKeH COOTBETCTBOBATL 00A3aTeNbHbIM 41151 CTOPOH NpaBuiaM, yCTaHOBMEHHbIM 3aKOHOM U WHbLIM MPaBOBbIM
aKToM (MMnepaTUBHLIM HOpMaM), ENCTBYOLUM B MOMEHT ero 3akrtodeHust (cT. 422 IK).

N3 cT. 41 CK PO cnegyert, 4To 6pa4HbI AOroBOpP MOXET ObITb 3aK/O4YeH Kak A0 BCTYNeHUa B 6pak,
TaKk U BO BpeMs CyLeCTBOBaHMA OpayvHbIX OTHOWeEHWW. HoTapmanbHO OMOPMMAEHHOE CcornalleHue,
3aKMiYEeHHOE MY>XHMHOW U XXEHLLMHOW A0 BCTYNneHus B Opak, BCTynaeT B CUNy TOMbKO MOCne perncrpauuu
Opaka. B Tex cnyyasx, koraa My>udvHa 1 XeHlmHa, 6yayum cynpyramu (He3aBUCUMO OT TOrO, CKOSIbKO BpeMEHM
MPOLUSIO C MOMEHTa 3akNioveHnst 6paka), peLumnm onpeaenuTb CBoe MMYLLECTBEHHOE MOJNIOXKEHUE, cornalleHune
BCTYMaeT B CUITy C MOMEHTa HoTapuanbHOro 0hOpMAEHUS.

Wtak, bpayHbin JOrOBOP MOTYT 3aK/io4vaTh:

1) cynpyru, T.e. nMua, cocTosiLmne B 3aperncTpmpoBaHHoM Bpake. bpak 3akniouyaetcs B opraHax 3arca u
cuMTaeTCs 3aKknioYeHHbIM CO AHS rocy4apCTBEHHOM perncTpaunm 3akntodeHuns 6paka (ct. 10, 11 CK);

2) nuua, BcTynawwme B 6pak. BpayHbii 4OroBop MMET BO3MOXHOCTb 3aKM4YMTb TOMBKO fvua, Morylime
cTaTb cynpyramu.

Kak oTmevanock, 6padHbIvi 4OrOBOP €CTb BUA rpaXkaaHCcKo-npaBoBoro gorosopa. OgHako npu CpaBHEHMM
Kpyra cyObekToB, COBEpPLUAKLLNX FPpaXkgaHCKO-MPaBOBbIe CAENKN B COOTBETCTBUM C [pagaHCKMM KOOEKCOM U
MMeEIoLLUX NPaBo 3aKkNioYnTb BpayHbIi 4OroBOpP, OOHAPYKMBAKOTCH CyLLEeCTBEHHbIe pa3nuuud. bpayHbii gorosop
MOTyT 3aKnlouYnTb TOMbKO rpaxpaHe. M nockonbKy 6pak 3akmnoyalT MyxdmHa u xeHwumHa (n. 1 ct. 12 CK),
MOCTOSbKY M BpayvHbin 4OroBOP MOTYT 3aKIOYMTbL COOTBETCTBYIOLLIME NnLia.

Mo obLiemMy npaBuny GpayHbli 4OrOBOP MOIYT 3aKMOYUTb Nnua, gocTurine OpavHoro BospacTa, T.e. 18
net (n. 1cr. 12, n. 1 cr. 13 CK), BMECTE C TEM OpraHbl MECTHOrO CaMOYyMnpaBIieHUs MOryT Mo npocbbe nwuu,
Xerawwmx BCTynuTb B Opak, paspewwnTb 3aknoyeHve 6Opaka nuvuam, gocturiwimm  16-netHero BospacTa.
[onycTMMO 3TO Npy HanNU4MKn yBaxxmTenbHbIX Npu4MH. 3akoHamu cybbekToB Poccuickon degepaumm MoryT ObiThb
YyCTaHOBMEHbI MOPSAOK N YCNOBUS, MPU HAaNMMYMM KOTOPbLIX BCTyNNeHve B Opak B BUOE WCKYEHUS C y4eToMm
0CcoObIX ODOCTOATENLCTB MOXET ObiTb paspelleHo OO0 AOCTMXeHus Bospacta 16 net (n. 2 ct. 13 CK) <1>.
CnepoBaTtenbHO, C TOYKM 3peHnsi hopMaribHOM JTIOTUKN C MOMEHTA MOMyYEeHNsi COOTBETCTBYHLLErO paspeLleHust
BO3MOXHO M 3akntodeHne bpayHoro gorosopa. OgHako B AaHHOM Crlydae HeT COBMaAeHUs puanNYecKon IOrMKu
¢ cbopmanbHon. [leno B Tom, 4To B cuny n. 2 cT. 21 'K P® B cnyyae, korga 3akoHOM JOMNyckaeTcs BCTYMNSIEHNE B
Opak 0o [ocTwkeHus Bo3pacta 18 neT, rpaxgaHuwH, He pocturwuin  18-neTHero Bo3pacTta, npuobpeTtaeT
AeecnocobHOCTb B NONHOM 06beme Co BpeMeHu BCTynneHus B 6pak. Ctano 6bITb, B COOTBETCTBYIOLMNX Criyyasix
[0 peructpauny 6paka 3akniounTb OpayHbil JOroBOp HEBO3MOXHO, MOCKONbKY rpaxaaHuwH elwe He obGnagaet
HeobxoauMbIM 06BEMOM 4EeEeCnOCOOHOCTH.

KoHcynbTtaHTlntoC: npumevaHume.
MoctatenHbin  KomMeHTapuin k CemenHomy kopgekcy Poccuiickon ®epepauun (nog pen. [1.B.
KpalueHHH1KoBa) BKIMOYEH B MHGOPMALMOHHBIN 6aHK cornacHo nybnukauum - CtatyT, 2006.

<1> Cm.: KommeHTapuii k CemenHomy kogekcy Poccuickon ®eapepaumm / MNog peq. M.B. KpalweHnHHmkoBa.
M.: CratyT, 2005. C. 52 - 54.

B coOTBETCTBMM C rPaXAaHCKUM 3aKOHOA4ATENbCTBOM MpU  HanMMyMM OnpedeneHHbiX YCMoBuUA u B
YCTaHOBIIEHHOM MNOpsaKe MOXeT ObITb NPU3HAH MOMHOCTBIO AEeeCnOCOOHbIM (3MaHCUNUPOBaHHBLIM) TPaXKOaHWH,
pocturiwmi 16-netHero Bospacta (cT. 27 K). OgHako amaHcunaumsa HAKaK He CKasbiBaeTCs Ha BO3MOXHOCTU
BCTynaTb B 6pak M 3aknodatb GpayHbii goroBop. C rpaxgaHCKO-NPaBOBOM TOYKM 3PEHUSA TaKOM rpadkaaHWH
NOMHOCTLIO AeecrnocobeH, a ¢ No3nLUMN CEMENHOro NpaBa OH elle He goctur 6payHoro Bogpacta (cT. 13 CK).
3aknoyeHne 6payHOro 4OroBopa B 3TOM Cryvae He gonyckaeTtcst <1>.

<1> B topmanyeckon nutepatype nmeeTcs U NpOTMBOMOSIOXKHas Todka 3peHusa. Cm., Hanpumep: PeyTtoB
C.WN., BakanuHa W.C. Ykas. cou. C. 10 - 11; HacTtonbHasga kHura HoTapuyca. B 2 1. T. Il: Yueb.-meTog. nocobue. 2-e
n3g., ucnp. n gon. M., 2003. C. 158; MNuenuHuesa J1.M. CemeinHoe npaso Poccuu: YuebHuk ansa sysos. M., 1999,
C. 203.

paxkgaHckoe 3akoHOA4ATENbCTBO NpedycMaTpyMBaeT BO3MOXHOCTb OrpaHMYeHMsi CyooM rpaxgaHuHa B
[eecrnocobHOCTK, ecrnv  BCneacTBue  3rnoynoTtpedrieHMst CNUPTHbIMKA - HanuTKaMyu UM HapKOTUYECKUMM
CPeACTBaMM OH CTaBUT CBOK CEMbIO B TSDKENOE MarepuarnbHOe TMOoNioXeHue. Takon rpaxgaHuH MOXeT
CaMOCTOATENbHO COBEpLUaTb TOMbKO Mernkue ObIToBble caenku. [pyrve caenkm OH CoBepllaeT C cornacusi
noneuntensa (ct. 30 MK). lMoHATHO, YTO 3akntoveHne GpayHOro 4OroBopa He OTHOCUTCS K YNCITY MENKNX ObITOBbIX
cAaenok. BoaMoXHOCTb 3akrntoveHnss 6payHoro JoroBopa c cornacust moneynTens npotusopeyunna Obl CyLlecTBy



COOTBETCTBYHOLLNX OTHOLWEHWH. CnedoBaTenbHO, NLa, orpaHUYeHHbIE B 4eecnocoBHOCTU, He MOTyT 3aKn4aTb
GpayHbIil 4OroBOp.

BpayHbIli JOroBop OTHOCUTCS K caeNikam, KOTopble Mo CBOEMY XapakTepy MOryT ObiTb COBEpLUEHbI TONbKO
nnyHo. MNoaTomy 3aksoyeHne GpadHbiX JOrOBOPOB Yepes NpeacTaBuTenei HegonycTmo <1>.

<1> O6 aTom cMm., Hanpumep: MuenuHuesa .M. Ykas. cod. C. 204; HactonbHas kHura Hotapuyca. T. |l. C.
156; PeytoB C.W., 3akanuHa U.C. Ykas. cou. C. 10.

He moryT ctatb ctopoHamu 6payHoro pgorosopa nuvua, 3aknioyeHne Opaka Mexay KOTOpbIMU He
gonyckaetca. K nx yncny otHocATcs:

- N1Ua, U3 KOTOPbIX XOTS Bbl OAHO y>Ke COCTOUT B 3apernctTpupoBaHHom bpake;

- BriMskne poacTBeHHUKN. iMn Npr3HalOTCa POACTBEHHMKU NO NPSIMOM BOCXOAALLEN U HUCXOAALLEN NUHUK
(pooutenu v geTn, AegyLiky, 6adyLIKK 1 BHYKW), MOMTHOPOAHbIE M HEMOMHOPOAHbLIE (MMetoLMe obLWUuX oTua Mnu
MaTb) OpaTbs N cecTpbl;

- YCbIHOBUTENN U YCbIHOBIEHHBIE;

- nua, U3 KOTOpbIX XOTS Obl OQHO MPU3HaHO CyoOM HedeecnocobHbIM BCMEACTBUE MCMXMYECKOTO
paccTtponctea (cT. 14 CK).

B topuguyeckon nuTepaType HEKOTOPOE pacrnpoCTPaHeHUe MONyYurio MHEHME O TOM, YTO 3aKMunUTb
GpayHbIi 4OroBOP MOryT NULWbL NWLA, NoAaBLUME 3asBMIEHUS B OpraHbl 3arca.

B kauyecTBe 060CHOBaHMS Takow NO3NLMM NPUBOSATCS apryMEHTbI, KOTOpbIE YCMOBHO MOXHO pasfenuTb Ha
coobpaxeHus opmarnbHO-IOPUANYECKOrO Xxapaktepa W obCcToATenbCTBa COAEepXaTernbHOro cBoucTea. B
YaCTHOCTH, yKa3blBAeTCHA Ha TO, YTO "Mcxoasa u3 cmeicna HopM . 3 CK P BecTynawowmmn B 6pak MOXHO cumTaTb
nocrne nogayn MMu 3asiBneHust B opradbl 3arca". Kpome Toro, ytBepxgaetcsi, 4TO 3aknoyeHve 6padHoro
JoroBopa Temu, "KTO He uUMeeT B AaHHbI MOMEHT HaMepeHus perucTpupoBaTb Opak... MOPOAMT NpPaBOBYHO
HeonpeaeneHHOCTL" <1>. U npu aToM npoBoAUTCHA aHanorus ¢ npeasapuTenbHbIM AoroBopoM (cT. 429 K).

<1> CocunaTtpoBa H.E. BpauHbin pgoroBop: npaBoBas Mpupoda, COAepXaHue, npekpawieHne [/
locymapcteo u npaeo. 1999. N 3. C. 76.

Takas Touka 3peHust npeacTaBnAeTca OLNBGOYHOMN.

Bo-nep.bix, 3akoH (CK) He cogepxut TpeboBaHMs 0 TOM, 4TO [0 3akNi4veHUss GpayHoro goroBopa Hago
nodatb 3asiBrieHMe o perncTpaunm bpaka.

Bo-BTOpbIX, 3aknoyeHne 6payHoro gorosopa 4o 3aknoveHus bpaka Hudero He nopoxagaet. Cam no cebe
OH HOPUONYECKUI HyMb. JIMWb B COBOKYMHOCTU C TaKNM lopuanveckum akTom, Kak pernctpaumst opaka, 6payHbin
[OroBop nopoXxaaeTt npaBa M 00s3aHHOCTW, 3TUM [OroBOPOM MpenycMoTpeHHbie. ([paBoBble nocneacTasus
nopoXxaarTcs opuanvyeckum coctaBsoMm.) Mexay MOMEeHTOM 3akntoveHus 6pavyHoro JOrosopa 1 BCTYNneHneM ero
YYacTHMKOB B Opak MOXET MPONTM CKOMbKO YrogHo BpemeHu. [MpodormkuTenbHOCTb 3TOro nepuopa (Hepens,
MecsiL, rof, NsTb feT...) OPUANYECKOTO 3HAYEHNSI HE UMEET.

Bpak BoobLle MOXeT ObiTb M He 3akmnyeH. B 3Tom cnyvyae OpauyHbii OOrOBOp Tak M OCTaHeTcs
OPUONYECKMM HYNEM.

B-TpeTbux, cpaBHeHMe GpadHOro 4OroBopa, 3akfi4YeHHOro o peructpauum bpaka, ¢ npegBapuTernbHbIM
[OroBOpPOM MpeaCcTaBnseTcs HEKOPPEKTHbIM X0THa Bbl MOTOMY, UTO NpeaBapuUTENbHbIA JOrOBOP NopoXaaeT npasa
1 06513aHHOCTU U, CNEeAOBATENbLHO, HY>XHO YCTAHOBUTL CPOK UX peanu3aunn (UCNOoMHEHUsT), a Takke nocneacTems
HEWUCNONHEHNsI B TeYEeHNe onpeaesieHHOro BpeMeHu; a OpaydHblii AOroBOp, 3aKIYEHHBIN 00 perncTpauun bpaka,
cam no cebe npaBoOBbLIX MOCMEACTBMI He nopoxaaeT. Konb CKOpO Ha ero OCHOBE He BO3HMKAeT npaB U
00s3aHHOCTEN, HE MOXET ObITb M NPABOBOW HEONMpPEeaENeHHOCTH, ecnv Opak He 3aKI4YaeTca ANUTeNbHOE BPEMS
unu He GygeT 3akntoveH BOBCE.

Bce aTu paccyxaeHus He nmenu 6bl HAKAKOro cMbicna, ecnu 66l CTOPOHHMKM paccMaTpuBaemMon Mno3uuuu
He Aenanu ganeko naywmx sbieogoB. Tak, H.E. CocunatpoBa nonaraeT, 4To OpayHbli LOroBOP, 3aKMOYEHHbIN
nMuamMu, He MNoAdaBLUMMM 3asiBIEHME O peructpaumm Opaka, sBnseTcsa "HUYTOXHOW caenkon (C MOpPOKOM
CyOBbEKTHOro cocTaBa), KoTopasi He NopoXaaeT N He MOXET MOPOAMTL NPABOBbLIX MOCNEACTBUNA, ecnu B ByayLiem
Opak He OygeT 3apeructpupoBaH". B cnyyae korga nuvua, 3akniouvBliMe OpadHbli AOroBop, OTKa3anucb OT
pernctpauum 6paka, npegnaraeTtca paccMaTpuBaTtb JOMOBOP Kak NpeKkpaTmBLuminics <1>,

<1> CocunaTtpoBa H.E. Ykas. cou. C. 76.

Kak cneayeT n3 paHee W3NOXEHHOro, Takme YTBEPXAEHMSI HE OCHOBaHbl Ha 3akoHe. boree Toro, oHu
npoTMBopeyvat 3akoHy. K TOMy e Bbl3blBaeT HefoyMeHWe KBanudukaumsi coenku B KauyecTBe HUYTOXHOW nog
ycnosuem ("ecnu 6pak He BygeT 3apermctpupoBaH"). Tak He ObiBaeT. [Mpy HanMMuuMM YCTaHOBIIEHHbIX 3aKOHOM



OCHOBaHWi cAernka HAYTOXHA He3aBUCHMO OT MPU3HaHUSA ee TakoBOW CyAOM; HWYTOXHAasA caenka He Bredvet
HMKaKNX NPaBOBbLIX NOCNEeACTBUIA; HUYTOXHANA cAenka HedeNcTBUTENbHA C MOMeEHTa ee coBeplueHust (cT. 166,
167 TK).

JlocTaTovHO LWMPOKO pacrnpocTpaHeHa B lOpUANYECKOA Hayke TOYKa 3pEeHUsl, B COOTBETCTBUM C KOTOPOW
OpayHbI OOroBOp, 3akovaeMbl OO perncTpaumm ©Opaka, npeacTtaBnsieT COOOM  YCrOBHYK cAenky <1>,
YCnoBHOM cuuTaeTcs cAernka, €eCnvM CTOPOHbl MOCTaBWM BO3HUKHOBEHME WM  MpekpalleHue npaB U
o0b6s13aHHOCTEN B 3aBUCMMOCTb OT 06CTOATENBCTBA, OTHOCUTENBHO KOTOPOro HEM3BECTHO, HACTYMUT OHO WK He
HacTynuT (cT. 157 TK).

<1> Cwm., Hanpumep: AHTOKonbckast M.B. CemenHoe npago. M., 1996. C. 167.

lMockonbKy 3akntoyeHne 6paka 3aBUCUT OT BOMW ML, paHee 3akNioYMBLUNX BpayvHbIi OroBOpP, MOCTONbKY
OHO (3akntoyveHne Opaka) He MOXeT cuuTaTbCs "0BCTOATENLCTBOM, OTHOCUTENIBHO KOTOPOrOo HEW3BECTHO,
HacTynuT OHO unNu He Hactynut". CnepoBaTtenbHO, KBanudukaums OpadyHoOro AoroBopa B paccmaTpyvBaeMoMn
CUTyauum B Ka4ecTBe YCITOBHOWM COENKM HECOCTOATENbHA.

Kak yxe oTmevanocb, 6payHble [oroBopbl ob6nekawTcAs B HoTapuanbHyt c¢opmy. OpaHako
[OroBopbIl, 3aKkntoveHHble ¢ 1 sHBapsa 1995 r. Ao 1 mapTta 1996 r. <1>, umeroT cuny M 6e3 HoTapuanbHOro
odhopmnenus . O6bAcCHAEeTCS 3TO0 TeM, 4YTo [paxaaHckuii kogekc PO, BnepBble YCTAHOBUBLLMIA BO3MOXHOCTb
3aknoyeHns GpayHoro JoroBopa, He nNpegycMaTpmBan obsisaTenbHyto HoTapuarnbHyo dopMmy. MNoaTomy Joroeop,
3aKIMOYEHHbIV CynpyraMmum B MPOCTOM MUCbMEHHOW (DOPME B yKasaHHbIN Nepuog, UMEET HpPUAMYECKYID CUMy B
yacTu, He NMpoTuBopeYalLlen nonoxeHnsam CemenHoro kogekca (ct. 169).

<1> [laTbl BCTYNneHns B CUy COOTBETCTBEHHO 4acTu nepsou [pakgaHckoro kogekca PO n CemerHoro
koaoekca Po.

B nutepatype BbickasbiBaeTCA npeasiokeHnme O LenecoobpasHoCcTV "yCTaHOBUTH B 3aKOHOAATENbHOM
nopsigke Hopmy 06 0683aTeNbHOCTU OTMETKM O 3aKIK4YeHUN BpavyHOro 4oroBopa B CBUAETENBCTBE O 3aKMYEHUN
bpaka. Kpome TOro, B Tex cnyyasx, Korga cynpyr sBAsieTca npeanpuHuMmartenem WnM CTaHOBUTCS WM B
nocneaywowiee Bpems, ero 6payHbin JOrOBOp AOMKeH ObiTb 3aperucTpupoBaH B opraHax rocygapCTBEeHHON
perncTpaumm noa yrpo3on NPU3HaHUS ero HeaeucTBuTenbHbIM" <1>. Takue npeanoxeHuss oOGYyCNOBMEHbI
cTpemneHneM obecneunTb NpaBa KPeLMTOPOB MpU 3aknioYeHn GpavyHoro 4orosopa.

<1> PeytoB C.U., 3akanuHa W.C. Ykas. cou. C. 28 - 29.

Bpﬂ,q NN Takada no3vuma 3acnyxmeaeT noaaepxku, B 4aCTHOCTU, NOTOMY, YTO BHeCeHue OTMETKU O
3aknoyeHMn GpayHoro JoroeBopa B CBUAETENbCTBO O 3akndeHuM Bpaka NpOTMBOPEYMT CyLLeCTBY OAHHOMO
nokymeHTa. OHO BblgaeTcsa B YOOCTOBEpeHWE akTa rocydapCTBEHHOW peructpauum ©Opaka (cr. 8, 30
deneparnbHoro 3akoHa "O6 akTax rpa)KaaHCKOro CoOCTosiHMSA"), U TONbKO (4TO, BMPOYEM, HE yMansieT 3Ha4YeHus
cBuaeTenbcTBa). A C TOYKM 3PEHUSI MPaKTUYECKOW Takue AeUCTBUS MOryT OblTb BecbMa 3aTpyAHEHbl, ecnu
Yy4YecTb, YTO OpayHble OOroBOPbl MOrYT 3akKm4vaTbCsl, U3MEHSATLCS, pacTopratbCsi (MpUYemM Bce 3TO MOXET
NPOUCXOANTb HEOAHOKPATHO), MPU3HaBaTbCA HeAeNCTBUTENBHBIMU.

§ 2. CopepxaHue 6payHoro gorosopa

paxkgaHCKO-MpaBOBOM xapakTep OpadyHOro JoroBopa He O3HayaeT OTCYTCTBMS CNeuudUYecKMx 4epT,
CBOWCTBEHHbIX TOSMbKO 3TOMYy TuUMy COMMalEeHn, MO3BOMSAIWMX OTnNMyYaTb €ro OT  BCeX  Mpo4mX
rpaxgaHcko-npaBoBbiX cAenok. CyuecTBoBaHME 3TUX OCOOLIX 4YepT (MpuM3HakoB) OGpa4vyHoro nAoroBopa
0byCcnoBneHo 0cobbIM Cy6bLEeKTHbIM COCTAaBOM AAaHHOTO COrfalleHUus U ero HanpaBJIeHHOCTbLIO UNu, B
Gonee o6uWeM nnaHe, cneunduKkon ceMmerHbIX oTHoweHun. ObLlee NpaBuno, N3noxeHHoe B N. 4 cT. 421 MK
P®, o ToMm, 4TO "yCcnoBusi LOroBopa onpeaensitoTcs Mo YCMOTPEHUIO CTOPOH", KOHKpeTusnpyetcsa B cT. 42 CK P®
NpeaMeToM U CyObekTaMu CornalleHusl.

B cootBeTtctBUM Cc n. 1 cT. 42 CK P® GpayHbiM OOroBOpoM Cynpyrn BrpaBe M3MEHWUTb YCTAHOBMEHHLIN
3aKOHOM PEXVMM COBMECTHOW COBCTBEHHOCTM, YCTAHOBWUTb PEXUM COBMECTHOW, [ONEBON WAM pasgeribHOn
COBCTBEHHOCTM Ha BCE NX UMYLLECTBO, Ha €ro oTAeNbHble BUAbl UMM Ha UMYLLECTBO Kaxaoro u3 Hux. Cynpyru
BNpaBe onpeaenqTb B OpayHOM JOroBope CBOM nMpaBa M 00513aHHOCTM MO B3avMHOMY COAEpPXaHWui, cnocobbl
yyacTusi B AOXO4ax OpYyr Apyra, MnopsgoK HeceHUsl KaXkObiM W3 HUX CEMEWHbIX pPacxOfoB; OMNpenenuTb
MMYLLIECTBO, KOTOpoe ByaeT nepefaHo KaxxgoMy U3 HUX B Criyyae pacTopXeHus Opaka, a Takke BKIOYUTb B
BpayHbIfi 4OroBOp MoObIE MHbIE MNONOXEHUS, KacalLnecs MMYLLECTBEHHbIX OTHOLLEHWI CYnpyroB.

MpeameTom GpayHOro ooroBopa MoXeT ObiTb KaK yXe HaXuToe MMYyLIeCcTBO, Tak U TO, KOoTopoe



OyaeTt HaxuTo cynpyrammu B 6yayuiem. Bo3amoxHO BknioveHue B npeameT COrfaweHusi U1 ycrioBuiM no
noBoAy UMyLLeCTBa, NpUHaAnexalero Torbko 0QgHOMY U3 CYNnpyros.

He unckntoyeHo 1 3aknoyeHme GpayHOro OOroBopa, COAEpXKaHWe KOTOPOro CBOOAUTCH K PErynmpoBaHuUIo
OTHOLUEHMI MO MOBOAY MMYyLLEeCTBa KaXaoro (Mnu OAHOro) u3 cynpyroB. Hanpumep, 3akniodaeTca OpayvHbiv
A0roBop, NpegycmMaTpyBaloLnii, YTO BCE UMYLLECTBO, MPUHaANeXaBLUee KaxXgoMy U3 CynpyroB A0 3aKmoyeHus
Bpaka, Nnpu3HaeTca nx obLiein CoBMECTHOW COBCTBEHHOCTbIO, WKW yCTaHaBNMBAKOLWWA, YTO OTAENbHble BUAbI
MUMyLLEeCTBa Ka4oro U3 cynpyroB (ZOMYCTMM, OOBEKTbl HEeABWXMMOCTM) NOCTynalT B OOLIYHD COBMECTHYIO
cobcTBEHHOCTb. BpayHbiM JOrOBOPOM MOXHO NPeaycMOTPETb Takke nepexo B 0Oyl COBMECTHYK (Mnu
o6Lyto AoneByl0) COBCTBEHHOCTb MMYLLIECTBA, NpUHAaAexallero OgHoMy U3 Cynpyros. Hanpumep, CTOPOHbI
MOryT [OroBOpuUTbCS O nepegade B o0OLWYyH COOCTBEHHOCTb (OONEBYH WM COBMECTHYI) KBapTuUphbl,
npuvHagnexawen ogHOMY U3 Cyrnpyros.

Mo npaBoBoOW NpUpoAe Takoro poAa cornalleHus B psge CriyvyaeB CXOXU C JOrOBOPOM AapPEHUst UNN MEHbI.
Ho nockornbKy BO3MOXHOCTb WX 3akrodeHus yctaHoBneHa CeMelrHbIM KOOEKCOM M OHM KBanuduuupyoTcs B
KayecTBe BpayHbIX JOTOBOPOB, TO HOPMbl FPaXKOAHCKOro 3akoHo4aTenbCTBa O AAPEHUW UM MEHE B AaHHOM
crny4yae He NPUMEHSITCS.

BmecTe ¢ Tem nHorga 3akntovaroTes "GpadyHble OOroBopbl”, npedycMmaTpuBalroliMe Mepexon MMYLLECTBa,
npyvHagnexawero ogHoMy W3 Cynpyros, B COBCTBEHHOCTb OpPYyroro cynpyra. Hampumep, >xunoe nomelleHwue,
npuobpeTeHHoe OdHMM U3 CynpyroB A0 3aknioyveHus 6paka, no ©OpavyHoOMy [JoroBopy nepepaetcs B
cobcTBEHHOCTL Apyroro cynpyra. Kak npeacraBnsieTcs, Takas caenka sBnsieTcs HegenctemTtensHon. B cuny n. 2
cT. 170 TK P® nputBopHasa caenka, T.e. cAenka, KOTopas CoBeplleHa C Lenblo MPUKPbITL APYryr CAEnKy,
HMYTOXHa. B npvBegeHHOM mMpumepe CTOPOHbI B AEWCTBUTENBHOCTM MMENVM B BuAy [JapeHue, T.e.
0e3Bo3Me3Hy0 Nepedayvy Bewm B cobctBeHHOCTb cynpyra (cT. 572 IK). CnepoartenbHo, Takon "GpayHbin
O0roBop" SABNSAETCS HUYTOXHOW COENKOW, a K CAerike, KOTOPYH CTOPOHbl AENCTBUTENbHO mMenu B Buay (K
OapeHnto), C y4eToM cyLlecTBa cOeNkuU NPUMEHSIOTCS OTHOCALLMECS K Hel HopMbl (M. 2 ¢T. 170 [K), T.e. HOpMbI 0
AapeHun (cT. 572 - 581 TK).

CkasaHHOe, OfjHaKO, He O3Ha4yaeT, YTO HeJonmycTMM nepexon B curiy OpavHoro JorosBopa MMyLLecTBa
OOHOro 13 cynpyroB B COGCTBEHHOCTb Apyroro. Ecnu cornaweHvem cynpyroB perynupyroTca MMYLLECTBEHHbIE
OTHOLLUEHMS MeXay HAMW 1 B TOM Yucre npegycmaTtpmBaeTcs nepegada umyLLecTsa, npuHagnexawero ogHoMy
n3 cynpyros, ApyroMmy, TO Takoe corfaweHue npeactaBnseTr cobor OpayHbii OOroBOp, COOTBETCTBYHOLLMM
TpeboBaHMaM 3akoHa. Ecnu xe cogepxaHue JoroBopa WcuyeprnbiBaeTCd TONbko 00s3aHHOCTbIO nepefaTtb
nMyLLEeCTBO Apyromy cynpyry (6e3Bo3ame3gHO unm B3aMeH BCTPEYHOro npefocTaBneHns), TO Takoe cornaileHue
npu3HaBaTb OpadHbiM  OOroBOPOM  HET  OCHOBaHWWA. K  COOTBETCTBYHOLMM  COMMALIEHUSIM  HOPMbI
3aKoHogaTenbCcTBa 0 6payHOM JOroBope HenpumeHuMbl. B 3Tnx crnyyasx OTHOLUEHMSI CTOPOH perynvpyroTcs
npaBunaMy o JapeHun, Kynne-npoaaxe, MeHe u 1.4.

B 6payHOoM goroBope MOryT cogepXaTbCs YCIOBMsl, Kacalolmecsi BCero MmyllectBa (Mmerowierocs
M TOro, KoTopoe byaeT HaxuTo B 6yayuiem). Ho 4yawe cynpyru npuberatoT kK 6pa4yHOMy JOroBOpYy C Lenbio
onpenenuTb NPaBoOBOM PEXUM OTAESNIbHbIX BUAOB MMyLLecTBa (HEABMXMMOCTU, akumm u 1.4.). B Takom
cnyyae MMyLLecTBO, He YNOMsIHyTOe B Opa4yHOM A0roBope, No-npexHemy siBNsieTcA obwen COBMECTHOMN
COOGCTBEHHOCTbLIO CYNpPYros.

Mo obwemy npaBuny Opa4yHbIi OOroBop ABNSAETCA GeCCPOYHbIM, OAHAKO COrMnaleHue MoxeT
HOCUTb CPOYHbLIA XapakKTep, T.e. 3aKnoyaTbCs Ha ONpeaerneHHbIN CPoK, Hanpumep Ha NaTb unn 25 net. Jpyroe
Aeno, 4to, ycTaHaBnuBas Kakue-nMbo CPOKM CyLLEeCTBOBaHUSA npaB U 06A3aHHOCTEN, npedycMaTpuBaeMblxX
BGpayHbIM 4OroBOPOM, HEOOXOOUMO Y4YMTbIBATL CMELMUKY TOro WM MHOrO npaBa. Tak, BellHble Npaea, Kak
npaswno, ABnslTcA GeccpoyHbiMK. [MoaTomy B OpadHOM [JOroBOpe He MOXeT ObiTb YCTaHOBMEHO, 4TO,
Hanpumep, kakoe-HMbyab NMYLLLECTBO NepexoanT B COBCTBEHHOCTb cynpyra (Cynpyrv), NpeanofiokvMm, Ha nsTb
net (K coxarneHuto, BCTpeyalTcs 1 Takme "pelueHuns”). Bmecte ¢ Tem JOroBOpOM MOXHO YCTAHOBUTb, YTO MpPaBO
COBCTBEHHOCTN Ha Ty MMM WHYK Belb OyaeT npuHagnexatb, NPeanornioXuMm, Ccynpyre, HO MO WCTEYEHUM
onpeaerneHHoro nepuoga Bpemexu (Mnv (1) Npyu Hanu4uMm onpeaeneHHbIX YCrnoBui) AaHHas Belwpb nepevgeT B
06LLYyI0 COBMECTHYIO COOCTBEHHOCTb CYNnpyros, Unn B oOLLyt0 A0NEBY0 COOCTBEHHOCTb CYnpyros (M B 3TOM Xe
[0roBope MOXHO MpeayCcMOTPETb AONN), UM B CODCTBEHHOCTL cynpyra. B oTHoweHun e 06a3aTenbCTBEHHbIX
npaB yCTaHOBINEHME CPOKOB MX CYLLECTBOBAHMS HWYEM HE OrpaHuyeHo. Hampumep, MOXHO yCTaHOBWUTb, YTO
HeceHne CeMenHbIX Pacxo4oB OCYLLECTBNAETCH KaXdbiM U3 CynpyroB nooyepegHo B TeYeHWe OnpeaerieHHoro
BpeMeHn (QonycTuMMm, nepBble mnonroga WX HeceT cynpyra, BTopble - cynpyr). Henb3a wuckniovaTb Takke
BO3MOXHOCTb COCTaBIeHNsi rpaddnKoB.

BpayHble 4oroBopbI MOryT COBEPLUATLCA MO YCIOBUEM.

Mpuyem ycnoBusi MoryT OblTb cambiMy pasHbiMu. [ymaetcsi, 4to B crniyyae (B n. 2 ct. 42 CK), korga
rOBOPUTCS O BO3MOXXHOCTUN NMOCTaBUTb BO3HMKHOBEHME UMW NPeEKpaLLeHne npas n 0bs3aHHOCTEN B 3aBMCMMOCTb
OT HaCTYMEHNS U OT HEHACTYNMNeHNs onpedeneHHbIX YCITOBUIA, UMEIOTCS B BUAY HE TONbKO YCIOBHbIE CAENKM
(B x 0BbIYHOM rpaxaaHCKO-NPaBoOBOM 3HAYEHUN).



Bo-nepBbix, ycrnoBus, BKMYaemble B OpadHbii  LOrOBOP, MOryT ObiTb OTnaratefbHbIMW - UMK
OTMEHUTESIbHBbIMM B TOM 3HA4Y€HMMW, KOTOPOE BKIaAablBaeTCAa B 3TN NOHATUA CT. 157 TK PO,

[loroBop cumMTaeTcs COBepLIEHHbIM Mof oOTnaraTenbHbIM  YCIIOBMEM, €CNM  CynpyrM MOCTaBUIK
BO3HMKHOBEHME NpaB M 00A3aHHOCTEN B 3aBNUCUMOCTb OT 06CTOATENBCTBA, OTHOCUTESNIBHO KOTOPOro HEWU3BECTHO,
HaCTYMWT OHO UNW He HacTynNuT. Hanpumep, Cynpyrn COXpaHsitoT pexmm obLiern COBMECTHON COBCTBEHHOCTM Ha
UMEIOLLYIOCS Y HUX KBapTUPY M [OroBapuBaloTCd O TOM, UTO B Crnyyae npuobpeTeHus HOBOW KBapTUpbl OHa
CTaHeT COBCTBEHHOCTLIO CYMNpYTu.

[loroBop cuyMTaeTcsl 3akiOYeHHbIM MOA4 OTMEHUTENbHbIM  YCMOBWEM, €CNU  CynpyrM MOCTaBuIM
npekpalleHne npae n 06s3aHHOCTEN B 3aBUCUMOCTb OT 0OCTOATENBCTBA, OTHOCUTEITbHO KOTOPOro HEW3BECTHO,
HaCTYNUT OHO NN He HacTynuT. Ecnu, gonyctum, B NpUBEAEHHOM MNPUMEpPE Cynpyru OOCTUIMM COrfalleHus o
TOM, 4YTO KBapTupa, UMEKLasca Ha MOMEHT 3aKMYeHWss OOoroBopa W sABMAsOWascs oblen COBMECTHON
COBCTBEHHOCTbLIO, C MOMEHTa NpuobpeTeHNss HOBOW KBapTuUpbl (KOTOpasi CTaHeT COOCTBEHHOCTbIO Cynpyru)
nepexogut B cobBCTBEHHOCTb cynpyra <1>. [JaHHOe ycroBue - npuobpeTeHne HOBOW KBapTUpbl - SIBNSETCA
O[HOBPEMEHHO 1 oTnaraTefnbHbIM, U OTMEHUTESNbHbIM.

<1> PasymeeTcsi, O MOMEHTE BO3HMKHOBEHMSI MpaBa COOCTBEHHOCTM (M MpekpalleHus npaBa obuien
COBCTBEHHOCTM) B AAHHOM CIy4Yae roBopuTcs oveHb ycnoBHo. B cuny n. 2 ¢1. 8 K P® npaBa Ha wmyLlecTBo,
noanexatline rocygapcTBEHHOM perncTpaLmm, BO3HMKal0T C MOMEHTa perncTpauum COOTBETCTBYIOLLMX MpaB Ha
Hero, eCnn MHOe He YCTaHOBIEHO 3aKOHOM. [MpaBO COBGCTBEHHOCTW HAa HEABWXWMMOCTb, €ro BO3HWKHOBEHWE,
nepexon W MpekpalleHue nognexar rocygapCTBEHHOW perncrpauum B eOMHOM rOCySapCTBEHHOM peecTpe
yupexaeHuamm toctuuum (n. 1 ct. 131 I'K). CnegoBaTenbHo, B JaHHOM MpuUMepe KBapTupa, HaxoAswasics B
obLern cobCTBEHHOCTH, CTaHET COOCTBEHHOCTBIO OQHOMO U3 CYNpyroB C MOMEHTa BHECEHUS COOTBETCTBYHLLEN
3anucu B rocyapCTBEHHbI peecTp.

B Tex cnyyasx, korga HacTynreHuto ycrnoBus HegobpOCOBECTHO BOCMPENSTCTBOBAN OAMH W3 CYMpPYros,
KOTOPOMY HacTyMIieHNe YCMOBUSI HEBBLIFOAHO, TO YCMOBWE MpU3HAeTcs HacTynuBwKnM. COOTBETCTBEHHO €CNU
HaCTYMMEHUIO YCIoBMS HeAOOPOCOBECTHO COAENCTBOBAS CyNnpyr, KOTOPOMY HAcCTyMNJIEHWE YCMOBUS BbIFOOHO, TO
yCrnoBuMe NpU3HaeTCs HEHACTYMNMUBLLMM.

Bo-BTOpbIX, KaKk MpeAcTaBnsieTCsi, CTOPOHbl MOTyT MOCTaBUTb BO3HUKHOBEHWE, W3MEHEHME UMK
npekpaLleHve npas 1 06s13aHHOCTEN, NpegycMaTpuBaeMblx 6GpayHbIM JOrOBOPOM, B 3aBMCMMOCTb OT YCMOBUM,
HaCTynneHue Unu HeHacTynneHne KOTOPbIX 3aBUCUT OT BOSIN CTOPOH.

BaxHO oTMeTUTb, 4To CeMeNHbIN KOAEeKC COAEPKUT NULlb NMPUMEPHbLIA NepeyYeHb YCIIOBUN 6pavyHoro
JoroBopa, NpuM 3TOM YyKa3aHbl UX npeaesnbl - TONMbLKO WMyLleCTBEeHHble OTHoweHusi. Hegonyctumo
BKIlOYEHMe B AOrOBOP YCNOBUMA O JINYHbIX HEUMYLECTBEHHbIX OTHOLWEHUAX. Tak, Herb3s cornacuTbcsa C
BKIMOYEHMEM B OpayHbIi 4OrOBOP TakMX NMOJTOXEHUN, Kak: "HA 06a3ytoCcb HavyaTb MOArOTOBKY K MOCTYMNEHUIO B BY3,
C Tem 4TObbI B cnefytoLwieM rogy npucTynuTb K BeYepHeMy Unu 3aodHomy oby4veHuto no moemy Bblbopy", "HA
HamepeHa BpocuTb KypuTb, Monarasi, YTo 3Ta NpuBbibyka OyaeT nomexow Anst Oygywero matepuHctea", "A He
HaMepeH OrpaHuM4YMBaTb CaMOCTOATENbHOCTb XEHbl, YTO HE [JOJDPKHO CYNpyro MnOHMMATbCA Kak npaBo
310ynoTpebnaTe SMaHCMNMPOBaHHOCTBIO" <1>. Ecnu Takve ycnosBus OyayT BKMOYEHbl B AOrOBOP, TO C TOYKM
3peHVs IPUANYECKON B 3TOW YacTu cornalweHne byget cuMtaTbCa HeAENCTBUTENbHbLIM, @ MPaKTUYECKU CTOPOHbI
(v ogHa 13 cTopoH) OyayT BBEAEHLI B 3abnyxaeHue.

<1> CMm.: OCHOBHbIE Tpa)KgaHCKO-MpaBoBble AOKYMeHTbl: obpasubl / CocT. U aBT. KOMMeHTapueB 3.M.
MypagbsH. M.: BEK, 1997. C. 185.

CeMeliHbI KOOEKC COOEPXUT cneLmarnbHy0 HOpMY, 3anpeLuatoLLyto orpaHuYeHre npae 1 ceobopg cynpyros.
Tak, 3anpellaeTcsl BKMOYEHME B OOrOBOP OrpaHUYeHM MNpaBOCMOCOOHOCTM M [eecnocobHOCTM Cynpyros.
MoaTomMy cneayeT npuaHaTbh HENPUEMIIEMbIM BKITOYEHUE B OpayHbIil AOrOBOp, Hanpumep, Takoro ycnosusi: "B
HacTOALLMIA MOMEHT MHe, ViBaHOBY MBaHy ViBaHOBUYY, npeanaraeTcs paboTa B Ka3uHo, rae a1 npexae paboran,
HO, yBa)kast MHEHWE CyMnpyrn, KoTopasi K 3TOMY OTHOCWUTCSI HeraTMBHO, NOATBEPXKAAld, YTO MOW AarbHenlune
nnaHbl ¢ paboToi B Takoro poga 3aBefdeHUsix He cBA3aHbl. BMecTe ¢ TeM MoOe fMYHOE OTHOLUEHWE K
OEeATENbHOCTM Ka3MHO M K TEM, KTO 3aHSIT TPyAOM B HMX, OCTAeTCs MONOXUTenbHbIM" <1>. U pgeno He B
cnoBecHou "obonouke" ycnoeus. OHO orpaHMyYmMBaeT NnpaBocnocobHocCTh (CT. 18 K), yTo HegonycTMMO.

<1> Tam xe. C. 186.

CornacHo n. 3 cr. 22 TK P® cgenkn, HanpaBfeHHble Ha OrpaHW4YeHne MpaBOCMOCOBHOCTU U
0eecrnocobHOCTY rpaxaaH, HUYTOXHbI.
He ponyckaeTtcss ©pauyHbii 4OroBOp, OrpaHUuYMBalOLLMA BO3MOXHOCTb Cynpyra obpawaTbcs B cyqd 3a



3allUTON CBOMX MpaB Kak OT TPeTbUX NuL, Tak 1 OT APYroro cynpyra.

lMpaBa n 06513aHHOCTU CyNpyroB B OTHOLLEHUWN AEeTEN perynmpytoTca Hopmamu CemMenHoro Kogekca u MHbIX
3aKkoHogaTenbHbIX akToB. OCHOBHasi YacTb 3TUX HOPM - UMMNEepPaTUBHaY, T.€. MHOe peryrnMpoBaHue Nx OOroBOpoM
He gonyckaeTcs.

3anpewaeTca  BKMKYEHWE B [OrOBOP  YCMOBWUIA, NpedycMaTpuBalolWMX  OrpaHudeHve  npasa
HeTpyaocnocoBbHOro Hy>xaatoLerocs cynpyra Ha nofnyvyeHve cogepxaHus.

He ponyckaeTcsa kabanbHbI GpayHbIin JOrOBOp, T.€. CorfnalleHne, cogepallee yCcrnoBms, KoTopble CTaBAT
OOHOr0 U3 CynpyroB B KpawHe HebnaronpuaTtHoe nonoxeHue. Kak cnegyet wm3 cr. 179 K P®, k Takum
cornaleHnsiM OTHOCUTCS BpayHbI JOrOBOP, KOTOPLIV OAMH U3 CyNpyroB Obin BeIHY>XOEH 3aKM0YnTh BCeACTBUE
CTeYeHus TskenblX OOCTOATENbCTB Ha KpawHe HEeBLIFOAHbIX ANnd ceba ycrnoBusx, 4eM ApYyron cynpyr
BOCMOMb30Barsncs.

Henb3sa Takke 3akniovaTb GpayHbIi JOFOBOP, €CfM ero YCrnoBusl CTaBAT OAHOMO U3 CynpyroB B KpawnHe
HebnaronpuaTHOE NONOXEHWE (Jaxe ecnu HeT TakuxX MNpU3HaKoB KabanbHOW COENKW, Kak COBEpPLUEHUE ee
BCINEACTBUE CTEYEHUS TSHKenbIX 0OCTOATENBLCTB, YEM APYrOn Cynpyr Bocnonb3oBancs). Ecnu Bce-Taku 3akmntodeH
Takon 6payHbIv AOroBOpP, TO OH MOXET OblTb MPU3HAH HEAENCTBUTENbHBIM MOMHOCTLIO UK YacTuYHO (CT. 44 CK).

Kpome TOro, GpayHbii [O0roBOp He [OOJDKEH MNPOTMBOPEYMTb OCHOBHbIM Hadarnam CeMEerHOro
3akoHogaTtenbcTBa. B yactHocTn, B n. 4 c1. 1 CK P® yka3aHo Ha TO, 4TO 3anpelialoTca niobble orpaHuveHuns
npae rpaxanaH npu BCTYNfeHUM B Opak U B CEMEWHbIX OTHOLIEHMAX MO MNpu3Hakam couManbHOW, pacoBOW,
HaLUNOHanNbHON, A3bIKOBOKW UMK PENUIMO3HON NPUHAANEXHOCTH.

§ 3. NameHeHune 1 pacTopxxeHne GpavyHoro JOorosopa.
MpnsHaHne 6pavyHoOro JoroBopa HeAENCTBUTENBbHBIM

PernameHTaums oCHOBaHWIA N3MEHEHUSI U pacTOPXKeHMs1 BpayHOro AOroBopa coaepXnTcst kak B CemenHom,
Tak 1 B paxgaHCKoOM KoAeKcax.

BesycnoBHO, 6eCKOH(pNIMKTHOE M3MEeHeHWe U pacTopXKeHue [OoroBopa BO3MOXHbI MO B3aUMHOMY
cornacui cynpyroB. [leicTBue 6payHoro goroBopa npekpawaeTca ¢ MOMeHTa npekpaweHus Opaka, 3a
MCKIIIOYeHMeM Tex 00s3aTenbCTB, KOTOpblie NMpeaycCMOTpeHbl 6paYyHbiM OOrOBOpPOM Ha nepuog nocne
npekpaweHusa 6Gpaka. B cootBetctBum co ct. 16 CK P® Gpak npekpalwjaeTcs BCreACTBME CMEpPTM UMK
0ObsBNEHMS CyoOM OAHOrO M3 cynpyroB ymepluinm. Kpome Toro, 6pak MoxeT ObiTb NpekpalieH nyTem ero
pacToOpXXeHWst MO 3asiBNEHVIO OOHOro MM oboMx CynpyroB, a Takke MO 3asiBlIEHUI0 OMNeKyHa cynpyra,
NPU3HaAHHOMO CYA0M HeeecnocoOHbIM <1>,

KoHcynbTtaHTlntoC: npumevaHume.
MoctatenHbin  KomMeHTapuin k CemenHomy kopgekcy Poccuiickon ®epepauun (nog pen. [1.B.
KpalueHHH1KoBa) BKIMOYEH B MHGOPMALMOHHBIN 6aHK cornacHo nybnukauum - CtatyT, 2006.

<1> Cm.: KommeHTapuii k CemenHomy kogekcy Poccuickon ®eapepaumm / MNog peq. M.B. KpalweHnHHmkoBa.
M.: CraTtyT, 2005.

CornacHo cT. 43 CK P® ogHOCTOPOHHMI OTKa3 OT UCMONMHEeHNst bpayHoro gorosopa He gonyckaetca. OauvH
N3 Cynpyros MoxeT TpeboBaTb U3MEHEHMWS UM PacTOPXKEHMS AOroBopa Mo PeLUeHUto cyda Npu CyLLEeCTBEHHOM
HapyLLeHWM JoroBopa BTOPbLIM CynpyroMm, T.e. MpU TakOM HapyLleHun [0rosBopa OOHWUM W3 CyMpyros, KOTOpoe
BreyeT Ansa gpyroro yuepd, Bcneactsme KOTOPOro OH B 3HAYUTENbHOW CTEMEHU nuwaeTcs TOoro, Ha 4to 6bin
BrpaBe paccyMTbiBaTb NPU 3aknioveHnn bpavyHoro gorosopa.

OcHoBaHuMeM AN U3MEHEHUs MNU pacTOpXeHUs OpavyHoro AoroBopa SABMSETCA CylecTBEeHHoe
M3MeHeHne 06CTOATENbLCTB, U3 KOTOPbIX CTOPOHbI UCXOAUNU NPUY 3aKnioYeHMn goroBopa (cT. 451 IK).

N3meHeHne 0BCTOATENBCTB NPU3HAETCS CYLLECTBEHHBIM, KOrga OHN U3MEHUNCb HAacTOMbKO, YTO, ecnn Obl
CTOPOHbI MOIMKN 3TO pasyMHO MnpenBuaeTb, AOroBOp Obin Obl 3aKMIOYEH Ha 3HAYMTENbHO OTNMYAIOLLMXCA
ycnoBusax wnuM Boobwe He Obin Obl MMM 3akmioveH (Hampumep, CTOPOHbI BbISCHUMKN, YTO  SABMSAKTCS
POACTBEHHMKaMW).

B Tex cnyyasx, korga cynpyrv He OOCTUMMM COrnalleHnss O pacTopXeHuU wunu npusegeHuu orosopa B
COOTBETCTBME C CYyLECTBEHHO M3MEHMUBLUMMUCH OBCTOATENbCTBAMM, AOrOBOP MOXET ObiTb pPacToprHyT nvbo
N3MeHeH cyaoMm no TpeboBaHMO 3aMHTEPECOBaHHON CTOPOHbI NPW HaNMYMmnm OHOBPEMEHHO YeTbIpeX YCNOBUIA:

BO-MEPBbIX, B MOMEHT 3aKMIOYeHNs O0roBopa CTOPOHbI UCXOAWMAM W3 TOrO, YTO Takoro W3MEeHEeHus
06CTOATENBLCTB HE NPOU3ONAET;

BO-BTOPbIX, UBMEHEHUE OBCTOATENLCTB BbI3BAHO MPUYMHAMMK, KOTOPblE 3aMHTEpecoBaHHasi CTOPOHAa He
Morfa npeooneTb nocrne Nx BO3HUKHOBEHUS;



B-TPETbUX, WCMOMHEHME [OroBOpa HACTOMbKO Hapywuno ©Obl COOTBETCTBYHOLLEE [AOroBOPY COOTHOLUEHWUE
NMYLLIECTBEHHbIX MUHTEPECOB CTOPOH U MOBMEKNO Obl ANsl 3anHTEPECOBAHHON CTOPOHbI Takoh yulepd, 4YTo OHa B
3HaYMTENbHOW CTENEHM NuLLMIack Obl TOro, Ha 4YTo Obina BNpaBe paccyMTbiBaTh NpU 3aKYEHUN JOrOBOPa;

B-4eTBEPTbIX, M3 CyllecTBa [OroBopa He BbITEKAeT, 4YTO PUCK MU3MEHeHMs OOCTOATENbCTB HeceT
3auHTEpecoBaHHas CTOpOHa.

B cnyyae pactopxxeHusa 6pavyHoro Jorosopa BCreACTBME CYLLECTBEHHO U3MEHUBLUUXCH 0BCTOATENLCTB CyA
no TpeboBaHMIO OOHOrO W3 CyNpPYroB onpegensieT MnocneacTBUS pPacTOpXKEHUS LOroBopa MCXOoAs W3
HeoOXO4MMOCTU CNpaBeANMBOrO pacnpedeneHnss Mexay CTOPOHaMuM pacxodoB, MOHECEHHbIX UMW B CBSA3W C
NCMNOMHEHNEM 3TOro JOroBopa.

Kpome TOro, nsmeHeHve goroBopa B CBSA3M C CyLLECTBEHHbIM U3MEHEHNEM 06CTOATENbCTB AOMYCKAeTCs No
pEeLLUEHNIO Cyda B MUCKIHUUTENBHbIX Cry4vasX, Korga pacTopKeHue [oroBopa NpoTUBOPEYUT OOLEeCTBEHHbIM
UHTepecam NUBO BneyeT Ans CTOPOH yuwlepb, 3HauYNTEeNnbHO MpeBbILAWNA 3aTpaTbl, Heobxoaumble Ans
UCNOSTHEHNS A0roBOpa Ha U3MEHEHHbIX CYJOM YCIOBUSX.

CornaweHuss 06 U3MeHEeHWM WU pacTopXXeHuM OpayHOro JOroBopa COBEpLUATCA B HOTapuanbHOW
dopme. Ecnn 6payHbii goroBop 6bin 3aknoyeH 6e3 HoTapMarnbHOro yaocToBepeHus B nepuod ¢ 1 aHBapsa 1995
r.oo 1 mapra 1996 r., TO ero npekpaileHne MOXeT ObiTb OCYLLUECTBEHO B MPOCTOM MUCbMEHHOW dopMme.
M3ameHeHne Takoro goroBopa 6e3 HOTapuanbHOro yAOCTOBEPEHUS BO3MOXHO TOSbKO MPU  UCKIHOYEHUM U3
JoroBopa Kakux-nubo ycnoeBun. BHeceHne HOBbIX ycrnoBuin B [oroBop noTtpebyeTr HOTapuanbHOro
yOOCTOBEPEHUS, XOTS KOHEYHO Xe npeanodyTutensHee HoTapuarnbHas opma BO BCEX CryyvyasiX M3MEHEeHus
GpayHoro goroeopa.

B cootBetctBUM ¢ n. 1 ct. 44 CK PO GpayHbiii AO0OroBop MOXeT ObiTb MNpU3HaH CcyAaoMm
HeAeNCTBUTESIbHLIM MOJIHOCTbLIO MMM YAacTUYHO MO OCHOBAHUAM, NPEeAYCMOTPEeHHbIM [paxAaHCKUM
KOAEKCOM Ans HepeucTBUTeNbHbIX caenok. Kpome TOro, cyg MoxeT npu3Hatbh OpayvHbii OOroBop
HeoeNCTBUTENbHbIM NMOMHOCTLIO UMW YacTUYHO No TpeboBaHUO OAHOrO M3 CyMpyroB, ecnv YCnoBust 4Orosopa
CTaBSAT 3TOro cynpyra B KpanHe HebnaronpusiTHoe NosoXKeHue.

lMonaraem BaxHbIM, Mpexge Yem aHanu3npoBaTb NPaBOBbIE HOPMbI O MPU3HaHUMKM OpadHoro gorosopa
HeJEeNCTBUTENbHbLIM, OCTAHOBUTBCA Ha HeobxoAuMbIX YCMoBWMsIX OpayHoro goroBopa -  YCMOBUSIX
OEeVCTBUTENbHOCTM JAHHOro Aorosopa.

MmyLlecTBeHHble MpaBa U 06A3aHHOCTM CyMNpyroB, YKa3aHHble B OpavyHOM OOroBope, BO3HUKAKT Mpu
cobnogeHnn cnegyoLmx yCrnoBun 4eNCTBUTENBHOCTU JOroBOpa:

BO-NEpPBbIX, COAep)XaHue OpayHoro JOroBopa He OOMMKHO MNPOTMBOPEYMTb 3akoHy. Hegonyctumbl, B
YaCTHOCTW, COrMAalIEHUs, HarMpaBfeHHbIE Ha perfameHTaumilo  JIUYHBbIX  HEUMYLLECTBEHHbLIX OTHOLLEHUN,
orpaHn4YyeHne NpaBocnocobHOCTU U (Mn) 4eecnocodHOCTM 1 T.4.;

BO-BTOpbIX, CyMNpyrm [OOSkHbl 00nagaTtb MNpaBOCMOCOOHOCTLIO M AgeecnocobHocTblo. B kauecTtBe
NCKIHOYEHMS BO3MOXHO 3aKIlOYeHMe COornalleHns npu AOCTMXKEHMM BO3pacTa, AOMycKarlolwero BCTynreHue B
bpak;

B-TPETbWX, HOTapuanbHoe odopmiieHe BpavyHoOro JOroBopa;

B-YETBEPTbIX, BOMEM3bSABIEHME Yy4yacTHMKA OpayHOro [JoroBopa [JOMMKHO COOTBETCTBOBATb €0
OEeVCTBUTENbHOM BOME, T.€. AOMMKHO ObiTb MpaBuITbHOE MOHUMAaHWE COrMalleHWsl, a ero COoBepLleHMe [OOIMKHO
ObITb AOOPOBOSILHBLIM.

Kpome Toro, ecnu B OOroBope WU3MEHAETCHA MPaBO Ha HEABWXKUMMOE WMYLLECTBO, TO COOTBETCTBYHOLLEE
npaBo Ha ocHoBaHuuM PepepanbHoro 3akoHa "O rocygapCTBEHHOM perucTpauum npaB Ha HeaoBUXKUMOE
UMYLLLECTBO U cCAenoK ¢ HUM" <1> MoanexuT rocyfapCTBEHHOW peructpauuu B oOpraHax rocygapCTBEHHOM
pervctpaumm NnpaeB Ha HeOBWKUMMOE MMYLLECTBO M CAENOK C HUM MO MECTY HaxXOXOEHWUS COOTBETCTBYHOLLEN
HeaBWKUMOCTW. Hanpumep, B OpayHOM [OroBope npeaycMaTpyBalOTCA OTYYXKOEHWE CYNpyrom  KWMMoro
noMeLleHnss M COOTBETCTBEHHO npuobpeTeHMe I3TOro nomelleHus cynpyroi. B Takom cnyvae npaso
COBCTBEHHOCTM Y CyMNpyrn BO3HUKAET C MOMEHTA rOCy4apCTBEHHOM permcTpauumn Jorosopa 1 npasa.

<1> C3 P®. 1997. N 30. Ct. 3594.

CnepyeT umeTb B BWAy, Y4TO NPW OTCTYNfeHUM XoTs Obl OT OAHOro M3 Ha3BaHHbIX YCNOBUWA GpayHbIv
AOroBOp CYUTaeTCA HeeNCTBUTENbHBLIM.

B cooTBeTCTBUM C rpaXkgaHCKMM 3aKOHOOATENbCTBOM CAenka, HeAeNCcTBUTENbHas B CUNY MNPU3HaHWA ee
TakoBoW CydoMm, npusHaeTcs ocnopumon. Hanpumep, 6padHblini  OOroBOp, COBEPLUEHHbLIA  OrpaHUYEHHO
AeecrnocobHbIMM NMBO HecoBepLUEHHONETHMMM nuuamn B Bo3pacte oT 14 go 18 net (cr. 1751 176 TK),
COBEpLUEHHbIV Nog BrvsiHMEM Hacunus unm yrposbl (cT. 179 TK). Coenka, HegencTBUTENbHAsA BHE 3aBUCUMOCTU
OT CyAebHOro pelleHus, SBNSeTCS HUYTOXHOW. Hanpumep, GpavHbin AOroBOp, COBEPLUEHHBLI C  y4yacTuem
HegeecnocobHoro (cT. 171 IK), 6payHbI 4OroBOpP, COBEPLUEHHbLIN 6e3 HamepeHus co3gaTb COOTBETCTBYHOLLME
npasosble nocneacteums (n. 1 ¢r. 170 IK), nnbo BpayHbii gorosop, Hapywatownn Tpebosanne n. 3 c1. 42 CK PO.



B cT. 168 'K P® ycTaHOBNEH NpMHUMN OTHECEHMS cOENOK (B TOM yncrne u 6padyHoro goroBopa) K TOW MU MHON
KaTeropum HeenCTBUTENBHOCTU: ECMNY 3aKOH HE YKa3blBAE€T Ha OCMOPMMOCTb, TO COENKA, HE COOTBETCTBYIOLLNE
3aKOHY MITN MHbIM NPaBOBbIM akTam, NPU3HAKTCH HUYTOXHBIMMU.
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Mnaea 5. MPABA U OBA3AHHOCTW POOUTENEW U OETEU
§ 1. YcTaHoBneHe NponcxoxaeHns aeTemn

OpHO M3 BaXXHEWMLIMX MOMOXEHUA POCCMINCKOrO CEMEWHOro mpaBa COCTOMT B TOM, YTO OCHOBaHWeM
BO3HMKHOBEHUSI NMpaB W o06si3aHHOCTeM poaguTerned W AeTen SABNAETCA MNPOUCXOXKAeHWe AeTen,
yOOCTOBEPEHHOE B YCTAHOBMEHHOM 3akOHOM nopsgake. [locrne pesonouMyM  3TO  NonoxeHue  6bino
ccoopmynuposaHo B [lekpete BLMK n CHK PCOCP ot 18 gekabps 1917 r. "O rpaxgaHckom Gpake, 0 AeTsx U o
BeJEHMM KHUI aKTOB IPaXXdaHCKOro COCTOAHNA" <1>.

<1> CY PC®CP. 1917. N 11. Ct. 160.

Kaxxgbin pebeHok Bcerga nmeeT oTua M MaTb HE3aBMCMMO OT TOro, poanscsa oH B Gpake mnn Het. Ctatbs
53 CK P® 3akpenngeTt HOpMy, COrnacHO KOTOPON AeTw, pOoAMBLUMECHA OT NuUL, He COCTOAWMX Mexay coboin B
Opake, UMEIOT MO OTHOLLEHMWIO K CBOUM POAUTENSAM TaKMeE e nNpaBa U 0bs13aHHOCTU, KaK U OEeTW, POXAEHHbIE B
Opake, Npu yCrnoBuUn, YTO UX NPOUCXOXAEHNE ObINO YyAOCTOBEPEHO B YCTAHOBIIEHHOM 3aKOHOM MOPSAKE.

AHanornyHas Hopma cogepxanacb B cT. 50 Kogekca o 6pake n cembe PCOCP, a Takke B cT. 133 Kogekca
3aKOHOB 00 aKkTax rpaxgaHcKoro CoctosHus, bpa4yHoM, cemenHom u onekyHckom npase 1918 r., ct. 25 Kogekca
3aKOHOB 0 Gpake, cembe M oneke 1926 r. NHom npuHuMn Gbin 3akpenneH Ykasom [lpesnanyma BepxoBHoOro
Coseta CCCP ot 8 uiona 1944 r. "O6 yeBenuueHuyn rocyfapCTBEHHOW MOMOLWM BepeMeHHbIM XKeHLUMHaM,
MHOFOAETHLIM U OONHOKMM MaTtepsiM, YCUIIEHUN OXpaHbl MaTEPUHCTBA U OEeTCTBa, 00 YCTAHOBIEHUM MOYETHOrO
3BaHnga "MaTb-reponHs" u yuypexaeHun opaeHa "MatepuHckaa cnasa" u mepanu "Mepanb maTepuHcTBa",
COornacHo KOTOpoMy MosiBMIiacb kaTeropus "BHebpayHble getn”, a m3 Kogekca 3akoHOB 0 HGpake, cembe U oneke
1926 r. GbINN UCKIHOYEHBI NONOXEHNST 00 OAMHAKOBBLIX MpaBax AeTeN, POXAEHHbIX B 3aperncTpupoBaHHOM bpake,
1 BHeBpayHbIX geTen. YpaBHMBaHME B NpaBax AeTen, poxaeHHbIX B 6pake, n BHebpayHbIX AeTen npou3oLuno
nnwb ¢ npuHsaTuem OcHoB 3akoHoaatenbcTBa Cotosa CCP 1 coto3Hbix pecnybnuvk o 6pake n cembe 1968 r. <1>.

<1> BegomocTn BepxosHoro Coseta CCCP. 1968. N 27. Crt. 241.

[lo xpucTnaHcTBa, yunTbiBas, YTO Opakm He Bbln JOCTATOYHO KpEnkMMu, AeTw, poXaeHHble B Opake, u
BHeOpayHble AeTM He OCOBEHHO OTNNYANMCh Kak B NpaBax, Tak u B 6ecnpasun. Tak, 06LWeN3BECTHO, YTO BESNTUKUIA
KHs3b Bnagumup Kpectutens 6bin HE3aKOHHOPOXAEHHbIM pebeHkoM kHA3s CBATOCNaBa.

MMepBble ynoMWMHaHMA B 3aKkOHOAATENbCTBE O BHeOpayHbIX AeTax BcTpevatotcss B Pycckon [MpaBge, B
KOTOPOW roBOPUIIOCH, YTO AETU My)Xa OT pabblHM HE MONyYaloT HAacNeacTBa, HO OHW, Kak M MX MaTb, AenarTcs
cBOOOAHBLIMN.

Bo BpemeHa lNeTpa | cTratyc BHeGpayHbIX AeTeN OnMpefensinica CtaTycoM MaTtepu, HO oTel o6s3aH Obin
y4yacTBoBaTh B cogepxaHun pebeHka. BHebpayHble oetn He obnaganv BceMu TeEMU NpaBamu, YTO POXAEHHbIE B
Opake, B 4aCTHOCTU, OHU ObINM OrpaHMyeHbl B NpaBe HacneaoBaHUA NOCne CMepTu oTLa.

B 1837 r. 6b1no npuHsTo peweHune MocyaapcTeeHHoro CoBeTa, MO KOTOPOMY BOCMPELLANoch NPUHMMATL Ha
rpakgaHcKyto Cnyx0y He3aKOHHOPOXAEHHbBIX U BMECTE C TEM MPUHMMAaTb MX B ye3[dHble y4unuiia, rMMHasuu,
KOMMep4YecKkue yumnuiia n gpyrme nogobHble 3aBefeHus.

Mpu AnekcaHape | 6bIn pelieH Bonpoc 00 ypaBHMBaHMM B MpaBax OeTel, poXAeHHbIXx BHe 6Gpaka, Ho
poouTenu KOTOpbIX B NocnegywwemM 3aknoumnm 6pak, nos3xke, B 1891 1., npAMO 3aKpenneHHbIN



3aKoHo4aTenbCTBOM B BUAe npoueaypbl y3akoHeHUs .

Ho 1902 r. npaBa BHEOPaAYHbIX AeTEN CYLIECTBEHHO OTNMYanuMcb OT MpaB AETen, POXOEHHbIX B Opake.
lMpaBo Ha cogepxaHwe OTUOM BHebpayHOro pebGeHka BO3HMKANO NWb B Clyvae poxaeHus pebeHka B
pesynbTate OENCTBUMIN HEXEHATOro MY>KYMHbI, UMEBLUMX COCTaB MPECTYNnneHus (Hanpumep, MpUHYXOeHue K
BCTYMMEHUIO B CBA3b, HEAENCTBUTENbHLI Opak, 3aknioYeHHbln Mo BnvsHWeM obmaHa, yrposbl, u T.n.).
3akoHopgaTensctBoM 1902 r. 6bINMM HECKONbKO paclivpeHbl MpaBa BHeOpayHblX geTerd Ha anuMeHTbl U
HacnencTBo. Tak, "oTey BHeOpayHoro pebeHka 06s3aH HECTW U3AepXKKU Ha ero coaepXkaHue, ecnu OH B TOM
Hy>xgaeTcsa".

OpHako BHeOpayHble OeTV He MOrMM Nofny4vaTh He TOMNbKO bonbluee, HO XOTA Obl paBHOE MMYLLECTBO MO
CpPaBHEHMIO C OeTbMMW, pPOXAeHHbIMM B Opake. Kpome TOro, BHeGpayHble AETM MPUYUCASNUCL K HU3LIEMY
COCINOBHOMY KNnaccy, T.e. BHeDOpayHbIi pebeHOK ABOPSHKM M ABOPSHWHA ABOPSHUHOM HE CTaHOBWMCHA. 3akoH
1902 r. ponyckan y3akoHeHue BHeGpayHbIX AeTen.

B OonbluMHCTBE CTpaH B HacTosillee BpeMs BHeOpayHble [OeTW ypaBHEHbl B nNpaBax C [AeTbMM,
pOXAeHHbIMM B Bpake. OTOT NPUMHUMM 3aKpensieH U B MeXAyHapOo4HbIX AOrosopax, B 4acTHocTu B KoHBeHUMM
OOH 1989 r. "O npaBax pebeHka". B HEKOTOPbIX CTpaHax NPUHSATBLI CreuuanbHble 3aKOoHbl, OXpaHsoLWMe npaea
BHEOpayHbIX OeTen; HanpuMmep, YPaBHSIBLUMM ero B npaBax C 3aKOHHOPOXAEHHbIMW AeTbMu, B [epmaHuun
aencrteyeT 3akoH O HOpMAMYECKOM cTaTyce BHeEOpayHbix geten 1969 r., B Hoson 3enaHgum - 3akoH o craTyce
aeten 1969 r., B ABCTpuM - 3aKOH O HOBOM pernaMeHTaunm NpaBoBOro NofoxeHus BHebpayHoro pebeHka 1970
r., B MpnaHgum - 3akoH o ctaTyce geten 1987 r. B HekoTOpbIX rocygapcTBax HOPMbI O 3anpete AUCKPUMUHALUK
BHEOpayYHbIX AeTeW 3aKpenneHbl B KOHCTUTYUUSX, HanpuMep B [NopTyranuu.

B coBpemMeHHOM pOCCUWCKOM 3akOHOAATENbCTBE, a Takke B MEeXOyHapOAHbIX [JOroBopax YeTKo
onpegenseTcs NpMHUUN paBeHCTBa NpaB AeTeln HE3aBNCUMO OT UX MPOUCXOXKOEHMS. ITO Ype3BblYaMHO BaXHO,
MOCKONbKY Kaxabli YeTBepThin pebeHok B Poccunm poxpaetcs BHe 6paka <1>. lMpoucxoxpeHue aeten
O3HavyaeT yCTaHOBJIEHUE HPUANYECKOW CBA3N MexAay pebGeHKOM U ero poauTensiMM Ha OCHOBaHUM
rocyfapcTBeHHOMW perucTpauum poxaeHus pebeHka. [lpoucxoxaeHvne pebeHka onpenensieTcsi KPOBHbIM
POACTBOM, 3a UCKITFOYEHNEM HEKOTOPbIX CIy4yaeB, HaNpUmMep BCreaCcTBUE:

- MPUMEHEHMS NCKYCCTBEHHBIX METOA0B penpoayKumn YenoBeka, CypporatHoro martepuHctea (M. 4 cT. 51
CK);

- OeVCTBUS HEOCMOPEHHON Npe3ymMnumm OTLOBCTBA cynpyra (bbiBLiero cynpyra) matepu pebeHka (n. 2 CT.
48 CK);

- MpU3HaHus oTUOBCTBa B A0bpoBonbHOM nopsake (n. 3 cT. 48, c1. 50 CK);

- oWwmbKM NpK yCTaHOBIEHMM OTLIOBCTBA B cyaebHom nopsigke (ct. 49 CK).

<1> Cm.: pacnopsikeHue MNMpaeutensctea PP ot 24 centsabps 2001 r. N 1270-p, ytBepauBiee KoHuenuwmto
aemorpacdpmyeckoro passutus Poccunckon ®egepaumm Ha nepuog go 2015 r. // C3 P®. 2001. N 40. Ct. 3873.

YctaHoBneHne maTepuHCTBa.

Bo Bce BpeMeHa MaTepblo pebeHka cuMTanacb XeHLUMHa, ero poamelias. B 1o ke Bpemsi npobnembl
[OKa3blBaHWs MaTEpPUHCTBA TaKkKe WUMENM MeCTO B TeX Clyyasx, Koraa MaTb YKIOHsiNacb OT 3asiBNEHUs O
poxgeHun pebeHka (peructpauum). Tak, B Hayane XX B. CEMENHOE 3aKOHOAATENbCTBO B KayecTse
[oKa3aTenbCTB NPOMCXoXaeHnsa pebeHka oT maTepy paccMaTpuBarno METPUYECKYHO 3anNnUCb O ero poXxaeHuu, a
€Ccnn B 3TOM 3anncu He NOMMEHOBaHa MaTh UMK eCrn HEBO3MOXHO NPEeACTaBUTb 3TY 3annchb, - TO Ucxogswme ot
Hee caMon NUCbMeHHble yaocToBepeHus. Kak oTmevan A.W. 3aropoBCkuKr, Npu3HaHWe TOSbKO MUCbMEHHOro
JoKasaTenbCTBa MaTeEPUHCTBA "MpU HEXenaHuM NpM3HaTb MaTeEPUHCTBO MOXET MOCIY>XUTb XOPOLUUM CPEACTBOM
n3baBuTbCS OT Hero" <1>. CBMAETENbCKME NOKa3aHNs CyaoM He YUUTbIBAIUCh.

KoHcynbTaHTlIn0C: npuMmeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemernHoro npaBa" BKMOYEH B MHMOPMALMOHHLIA OaHK
cornacHo nybnukaumm - "CemenHoe 1 xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Baroposckuin A.U. Kypc cemerHoro npasa. C. 210 - 211.

B HacTosiwee Bpemsi, cornacHo n. 1 cT. 48 CK P®, npoucxoxpaeHne pebeHka oT mMaTepu (MaTepuHCTBO)
yCTaHaBMNMBaeTCs Ha OCHOBaHUM:

- DOKYMEHTOB, NoATBEPXAAoLWMX poxaeHne pebeHka maTepblo B MEOULMHCKON OpraHm3auuu;

- MEMLMHCKUX OKYMEHTOB B Cnyyae poxaeHus pebeHka BHe MeOULVMHCKOrO YUpeXaeHus:;

- CBUAEeTEeNbCKMX NOoKasaHui unu



- UHbIX JOKa3aTenbCTB.

B OomblMHCTBE cryyaeB B KadecTBe [JokKasaTeNnbCTBa NpoucxoxaeHuss pebeHka OT  matepu
paccmaTpvBaeTCs OOKYMEHT, MOATBEPXKAAIOLWMI poXAeHue pebeHka maTepbilo B MEAMLUMHCKOM YYpeXOeHum
(poanneHoM goMe). ATO MOXET OblTb HE TONbKO FOCYAApPCTBEHHOE y4ypexaeHue, HO n nbasa meauumnHckasi
opraHu3aums He3aBMCMMO OT OpraHu3auMoHHO-NpaBoBoW dopMmbl. Ecnn pogbl pebeHka npoxoaunu BHe
MEeOMLIMHCKOro yYpexaeHuns, To OCHOBaHWEM ANs permcTpaunmn MoxeT ObiTb JOKYMEHT, BblAAHHbIN MeAULIMHCKON
opraHusaumen, Bpay KOTOpoW oKasbiBan MEeOULMHCKYO NMOMOLLb NMPY pofax unn B KOTOPyl obpaTtunack maTtb
nocne pogos, MO0 NMLIOM, 3aHMMaOLLMMCS YaCTHON MeAMLMHCKOW npakTukon. pu pogax BHE MeOMLMHCKON
opraHusaumm n 6e3 okasaHuss MeOMLUVHCKOM MOMOLUU pernctpaums npou3BOAUTCA Ha OCHOBAHWM 3asABIEHUS
nvua, NpMCyTCTBOBAaBLLENO BO BPEMsi podoB, O poxaeHun pebeHka. Takoe 3asiBneHve MoXeT ObiTb caenaHo
nMuUoM, NPUCYTCTBOBaBLUMM Mpu poaax, paboTHWKY opraHa 3arca, npOu3BOASALLEMY T[OCYyAapCTBEHHYHO
perncTpauuio poxaeHusi pebeHka.

Mpu OTCYTCTBMM Y yKa3aHHOrO nNuua BO3MOXHOCTU SIBUTbCHA B OpraH 3arca ero nognucb 3asiBNeHns o
poXaeHun pebeHka aHHON XEHLUHOM JoIMKHA OblTh YOOCTOBEPEHA OpraHM3aumen, B KOTOPOW yKa3aHHOE NWLO
paboTaeT WU yuuTcs, XUMNMLHO-3KCMNNyaTalMoOHHON OpraHn3auuen UM opraHom MeCTHOIO camoynpaBrneHus no
MECTY €ro XuTenbCcTea NMMbo agMUHUCTPaLMEN CTaLNOHAPHOW MEONLMHCKOM OpraHmM3auumn, B KOTOPOW yYKka3aHHOe
NMUO HaxoauTca Ha manevyeHuun. BobllweHas3BaHHOE 3asBneHMe MOXeT OblTb MpPEeACcTaBneHo B oOpraH 3arca
poautenamu (0aHUM 13 poautenen) pebeHka unu apyrum 3asBnsitoLLUM O POXAEHUN pebeHka nuuoMm, a Takke
MOXeT ObITb HanpaBfeHoO B OpraH 3arca nocpefcTBOM MOYTOBOM, SNEKTPOHHOM CBSA3U UMW MHBIM CMOCOGOoM.

B cnyyae poxgeHus pebeHka Ha MOPCKOM, PeYHOM, BO3AYLUHOM CydHe, B Moe3fe KanuTaH cygHa nmbo
HayanbHUK Noe3fa MOXEeT COCTaBMTb akT O poxaeHun pebeHka. B cootBeTcTBUM co cT. 32 Kogekca BHyTpPEHHEro
BogHoro TpaHcnopta P® ot 7 mapta 2001 r. N 24-03 B kaxaoM criyyae poxaeHuss Ha cygHe pebeHka KanuTaH
0053aH COCTaBUTb COOTBETCTBYHOLLMI aKT MPU y4acTUn OBYX CBMAETENEN U Bpaya, ECNU OH UMEETCH Ha cygHe, a
Takke coenaTtb 3anvcb B CyAOBOM XypHane. B cnyyae cmepTu, 60nesHn vnm MHOM MNPUYUHBI, NPEnsaTCTBYHOLLMX
KanutaHy cygHa BbINOMHATL CBOM CryebHble 006513aHHOCTM, 00A3aHHOCTU KanuMTaHa cydHa BoO3narakwTcs Ha
CTapLUero NOMOLLHMKA KanuTaHa cyaHa OO MNOMyYeHWUsl pacropshKeHust cygoBnagenbua. AHanornyHble HOpMbI
npegycmoTtpeHbl cT. 70 Kogekca ToproBoro mopennasaHus PO.

Mpu OTCYTCTBUM BbILLEHA3BaHHbIX OCHOBAHWI YCTAHOBIIEHNE MaTEPUHCTBA MOXET ObiTb MPOM3BEAEHO Ha
OCHOBaHWM pelleHns cyga o6 ycTaHoBneHun akta poxaeHuss pebeHka [aHHOW >keHwmHon. [lopsigok
yCTaHoOBMeHUs akTa poxaeHus onpegensetcs rn. 28 MK PO n oTHocuTes K kaTeropum gen o6 yctaHOBNeHUn
POLCTBEHHbIX OTHOWeEHM (n. 14. 2 cT. 264 TIK). B atom cnyyae yctaHoBneHue npoucxoxaeHus pebeHka ot
MaTepu MOXeT ObITb OCHOBAHO Ha ApYyrMx AoKasaTenbCTBax.

MaTepmHCTBO, KaK 1 OTLIOBCTBO, MOXET ObITb OCMIOPEHO B COOTBETCTBUM CcO CT. 52 CK PO, 3a ncknoyeHmem
crny4yaeB poxgeHus pebeHka CypporaTHOM mMaTepblo CO CChIKOM Ha 39Tu obctodAtensctBa. OcnapuBaHue
MaTepMHCTBa NPOM3BOAMTCSA B UCKOBOM Mpomn3sBoAcTBe no npasunam nogpasa. Il pasa. Il TTIK P®, npumeHeHuto
noanexat Nobble AokasaTenbCTBa, NpeaycMoTpeHHble cT. 55 [TIK PO.

YcTaHoBneHue OoTLOBCTBA.

YCTaHOBNEHNE OTLOBCTBA O3HAa4aeT BO3HWMKHOBEHMWE IOPUAMYECKOW CBA3M MeXOy OTLOM M pebeHKoM,
Bblpa)kaloLLencs B HAaNU4Mmn B3anmHbIX NpaB 1 0653aHHOCTEN.

[o 1902 r. cywecTtBoBan oguH cnocob YCTaHOBMEHUS OTLOBCTBA BHE Opaka - po3biCK OTUa Kak
npecTynHuka vyepes yronosHbin cyg. C 1902 r. poaoctBeHHasi CBHA3b, MPOUCXOXAEHWE OT AaHHOro nvua, a He
NPOCTYMNOK YyCTaHaBMMBalOT OTLOBCTBO, 4YTO onpegensietca cyaom. [lpy 3TOM  yunTbiBanucb B Buae
[oKasaTenbCTB CBUAETENbCKME NOKa3aHUs; MMCbMEHHbIE aKTbl, YaCTHasi nepenncka ¢ Matepbilo UNu ¢ Apyrumu
nvuamm, B KOTOPbIX OTBETYMK Ha3biBaeT pebeHka cBOMM; obpalleHne oTBeTYMKA C pebeHKOM KaK C CbIHOM Wi
Joyepbio, 3a60Ta 0 ero cogepXkaHum u T.n. <1>.

KoHcynbTaHTlIn0C: npuMmeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemernHoro npaBa" BKMOYEH B MHMOPMALMOHHLIA OaHK
cornacHo nybnukaumm - "CemenHoe 1 xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: Baroposckuin A.N. Kypc cemerHoro npasa. C. 353.

Konekc 3akoHOB 06 aKkTax rpakaaHCKoOro COCTOsiHUSA, G6payHoOM, CEMEMHOM U OmnekyHckom npaeBe 1918 .
yCTaHaBnvBam CpaBHUTENbHO YMPOLWEHHbIM And Oyaywen martepwn, He coctosiwen B 6pake, nopsgok
ycTaHoBneHus oTuoBcTBa. 3abepemeHeBllas M He cocTodwasd B Opake XeHLMHa He no3gHee 4yeMm 3a Tpu
MecsiLa A0 pOo4OoB JOSMKHA noAaTth 3asBreHMe B MECTHbI OTAen 3arca, ykasaB Bpemsi 3ayaTud, UM U MecTo
XWUTENbCTBa 0TLA. Takoe e 3asiBrieHne Mormo ObiTb MO4aHO U COCTOSILLEN B Opake >KEHLLUHOW, ecrin 3ayatbiii



elo pebeHOK NPOMCXOAMUT He OT ee 3aperMcTpUpoBaHHOIO MyXa.

lMpepnonaraemsbiii oTeLl M3BeLLancs o NOCTyNMBLUEM 3asiBNIEHNM U B TEYEHNE OBYXHEOENbHOIO Cpoka Mor
BO30yAMTb B Cyde Aerio NpoTUB Matepu O HeNpaBWUilbHOCTY ee 3asiBneHus. HeBo3byxaeHue gena rpaxgaHvHoOM
B YKa3aHHbI CPOK NPUpaBHMBAoCh K MpU3HaHnio pebeHka CBOMM.

Ecnu yctaHaBnuBanoch, YTo OTBETYMK SBMSIETCH OTLOM pebeHka, To cyd npuHMMan pelueHne o6 yyacTtum
ero B pacxofax, CBs3aHHbIX C bepeMeHHOCTbI0, pogamu, poXXaeHNEM 1 cogepkaHnem pebeHka.

Ecnu B nepvog 3a4atus pebeHka XeHLmnHa coctosna B 6rIiM3KMX OTHOLLEHMAX U C APYTMMU NMLaMun, To CyA
MOCTaHOBIAN NPUBMEYb NOCNEOHNX B KAYECTBE OTBETHMKOB M BO3farasn Ha HUX Bcex 06si3aHHOCTb y4acTBOBaTL B
pacxogax.

C npuHsiTuem B 1926 r. Kogekca 3akoHOB 0 Opake, ceMbe WM Orneke MNopsAoK YCTaHOBMNEHUS OTLOBCTBA
npeTepnen HekoTopble M3MeHeHus. B Lensax 3awuTel MHTepecoB pebeHka MaTepu NpenocTaBnsfock MpaBo B
nepuog 6epeMeHHOCTM UK Nocne poxaeHnst pebeHka, a He TOMbKO 3a Tpy MecsiLa 4o npegnonaraemMbiXx POAOB,
Kak paHee, nogaTtb 3asBrieHne ob oTue pebeHka B MECTHbIN OpraH 3arca no CBOEMY MECTY XXWUTENbCTBa, ykas3aB
nUMS, 0T4ECTBO, haMUINIO U MECTO XUTENbCTBA OTLA pebeHka.

O nocTynuBlIEM 3asiBMEHUWM OpraH 3arca M3BellaeT Nuuo, HasBaHHoe B 3aserneHum otuom. Ecnmn ot
nocrneaHero B TeYEHNe MECAYHOro CpoKa CO AHS MOMyYEHUS M M3BELLEHNS He MOCTYNUT BO3paXeHus, TO 3TO
nnuo 3anuckiBaeTcs OTLOM pebeHka. Kpome Toro, B otnnume oT paHee fgencreBoBaBllero Kogekca 3akoHOB 06
aKTax rpaxgaHCcKoro CoCTosiHWS, BpayHOM, CEMENHOM U oneKkyHckoM npaee 1918 r. B TeyeHue rogmyHoro cpoka
CO [HS NONyYeHMs U3BELLIEHNS OT opraHa 3arca oTBETYMK MOl Bo30yauTb B cyae Aeno npoTue matepu pebeHka o
HenpaBWITbHOCTU €€ 3asABIEHNS.

C 3aaBneHuem o6 ycTaHOBNEHMM OTLIOBCTBA Nocrie poxaeHus pebeHka MaTb pebeHka numena npaBo Takke
obpaTutbCs B Cya.

Ecnu cyg yctaHaBnuvBan, 4To MaTb pebeHka B nepvog 3ayatusi Obia B MOSMOBbIX CHOLUEHMSIX ele U C
OpYrMMY nMuamu, TO Cy4 Ha OCHOBaHUM COOTBETCTBYIOLLMX A0OKa3aTeNnbCTB MPUHMMAN pPelleHne O NpU3HaHum
OOHOr0 U3 3TUX NL, OTLOM pebeHka 1 Bo3nararn Ha Hero 06s3aHHOCTM Mo coAepKaHuto pebeHka n matepu.

MpuHsitue T[lpesnguymom BepxoBHoro CoBeta CCCP VYkasa oT 8 uona 1944 r. "O6 yBenuyeHun
rocygapCTBeHHON noMoLy 6epeMeHHbIM XeHLLMHAM, MHOro4ETHBIM U OAWHOKAM MaTtepsiM, YCUIEHMU OXpaHbl
MaTepuHCTBa M OeTcTBa, 0O YCTAHOBMEHMM MOYETHOrO 3BaHUA "MaTb-repouHa" ©  yupexpaeHun opaeHa
"MaTtepuHckasa cnaea" n meganv "Megane MaTepuHCTBA" MOBMEKNO MpEKpalleHne YyCTaHOBIMEHMsST OTLOBCTBA B
cynebHoM nopsake B OTHOLIEHUN AeTeN, POAMBLUMXCA BHE 3aperncTpyMpoBaHHOro Gpaka. Yka3om [0 NpUHATUSA
OcHoB 3akoHogaTensctBa Cotoza CCP u coto3Hbix pecnybnuk o 6pake n cembe 1968 r. 6bino Takke 3anpeLleHo
006poBObHOE ycTaHoBNeHNe oTuoBCcTBa. OCHOBBI 3aKpenunu kak A0OpOBONbHBLIA, Tak M cyaebHbI MopsaoK
TaKOro yCTAHOBIIEHNST U KPUTEPUU ON1 MPU3HAHUSA MYXYMHbI OTLOM, @ MMEHHO COBMECTHOE MpOXMBaHME W
BeZeHune obLlero xo3ancTea matepbto pebeHka 1 OTBETUYMKOM A0 poxaeHuss pebeHka; COBMECTHOEe BOCMUTaHue
nmbo copepxaHue umMuM pebeHka; [okasaTenbCTBa, C [OCTOBEPHOCTbIO NoATBepXAawlme npusHaHue
OTBETUYMKOM OTLIOBCTBA. AHanornyHasa Hopma 6eina npegycmoTtpeHa Kogekcom PCOCP o 6pake n cembe 1969 .

Bo mHorux ctpaHax, kak u B Poccuu, fonyckaeTcs yCTaHOBMIEHME OTLIOBCTBA Kak B JOOPOBOSbLHOM, TaK U B
NpvHyauTeneHOM nopsigke. B psae rocygapcte AeACTBYIOT CleLmarnbHble 3aKOHbl 00 yCTaHOBMNEHUM OTLIOBCTBA,
Hanpumep B PuHnaHaumn 3akoH 06 otuoBcTBe 1975T.

B cootBetctBUM c n. 2 c1. 48 CK P® npesymnumsa oTuoBCTBa cynpyra matepu pebeHka AencrByer,
ecnu pe6eHOK poauIics OT JnL, COCTOSALWMX B Opake mexay co6oMm.

Mpe3ymnuus oTuoBCTBa ObiBWEro cynpyra marepu pebeHka genctsyeTr B TeyeHue 300 AaHenm c
MOMEHTa:

- pacTopxeHusi Opaka Mexagy poauTensmu pebeHka (C MOMEeHTa perncTpauum B KHUre 3anvcu akToB
rPaXkgaHCKOro COCTOsIHUSA, a NMpy pacTopkeHnn B cyge nocne 1 mad 1996 r. - ¢ MOMEHTa BCTYMMEHUS peLLeHUs
cyOa B 3aKOHHYO cuny);

- Np3HaHuA cyaom b6paka HegencTBUTENbHLIM (C MOMEHTA BCTYMEHUS PELLEHUs cyada O npudHaHum bpaka
HeAeNCTBUTENbHbLIM B 3aKOHHYO CUny);

- CMepTu cynpyra unu obbABNeHUs: ero ymepLunm (C MOMEHTa BCTYNMEHUS pelleHuns cyga ob obbsaBneHnn
cyrnpyra ymepLUum B 3aKOHHYIO CUIy, eCN AaTa CMEPTU He YCTaHOBIEHA B PELLEHUN).

CemeliHbIi kOgekc PO He oTBevyaeT Ha BOMpOC O npuopuTeTe npe3ymnuun B crnyvae, ecnu pebeHok
poauncsa B Opake, 3akMOYEHHOM B TeyeHue OEeWCTBUS Mpe3yMnuum OTUOBCTBa ObiBLUEro cynpyra matepu
pebeHka (Hanpumep, 300 gHen co AHS pacTopxeHus Bpaka). B HekoTopbix cTpaHax (PpaHumnsa, PPIN) B TeyeHue
Cpoka feNcTBMS Npe3yMnuun cynpyra He BnpaBe BCTynaTb B APYro Gpak.

B TeyeHue cpoka OeWCTBUS Ha3BaHHOW Mpe3ymnuuu cBedeHust 00 OTue B KHUTY 3anuncert akToB
rPaXXOaHCKOro COCTOSIHUSA M B CBMAETENbCTBO O POXAEHUN pebGeHka BHOCATCA Ha OCHOBAHMU  CredyroLmX
OOKYMEHTOB:

- cBMAeTenbCcTBa o bpake;

- MHOrO AOKYMEeHTa, NoATBepXAatoLero akT permctpaumm 3aknioveHns 6paka;



- JOKyMeHTa, noaTeepxaatowero dakT u BpeMsi npekpalleHus Opaka (CBMAOETENbCTBA O PaCTOPXKEHMM
Opaka, cBMAETENBCTBA O CMEPTU Cynpyra, peLLeHns cyaa).

OcnapvBaHve npe3ymMmnuumn OTLOBCTBa JOMNycKaeTcda B cooTBeTCTBMM cO CT. 52 CK P® B pamkax nckoBoro
nponseoacTea. [1o npuHaTua degepanbHoro 3akoHa oT 15 Hos6psa 1997 r. N 140-d3 "O BHECEHUM U3MEHEHUIN 1
pononHeHun B CemenHbin kogekc Poccunckon ®epepaunn” mate pebeHka morna 3assutb 6e3 obpalleHus B cyg,
4YTO OTLIOM pebeHka ABnseTcs He ee cynpyr (BbiBLwKIA cynpyr). B 3ToM crnyyae OTLOBCTBO B OTHOLWIEHUN pebeHka
MOrJ10 ObITb YCTAHOBIIEHO NyTEM NOL4AYM COBMECTHOIO 3asBIEHUSA MaTepbio U (PakTUYECKMM OTLOM pebeHka B
opraH 3arca o6 yCcTaHOBIEHMM OTLIOBCTBA, YTO HapyLlano npaea cynpyra mMatepu pebeHka. Co BCTynneHuem B
CuvIy Ha3BaHHOro 3akoHa ocrnapvBaHuMe OTLOBCTBA AOMNyCcKaeTcsa Nuwb B cyaebHom nopsake (cT. 52 CK).

B Tom cnyyae, ecnv npesymnuus OTLOBCTBA HE YCTaHOBMEHa 3aKOHOA4ATENbCTBOM, OTLIOBCTBO MOXET
OblTb YCTAHOBMEHO [OOPOBOMNBHO WNU NpuHyAUTENbHO. [OOGPOBOMBHOE OTLOBCTBO O3HA4yaeT Mpu3HaHue
MY>XUMHON hakTa NponcxoxaeHus pebeHka oT Hero. AToT (pakT MOXET UMeTb MEeCTO M B TeX Cnydyasx, koraa
MYXXYMHA He ABnsieTcs OMONornyeckMM OTLIOM, HanpuMmep BCREACTBUE MPUMEHEHUSI UCKYCCTBEHHbLIX METO4OB
penpoayKuMm YenoBeka, CypporaTHoro matepuHctea (n. 4 ct. 51 CK).

[HoGpoBonbHOe OTLOBCTBO YyCTaHaBNMBaeTcA MNyTeM MoAdayuM B oOpraH 3arca COBMECTHOro
3asBNIeHUs OTLOM U MaTepblo pebeHKa. [pusHaHue OTUOBCTBa SiBNAETCA 6e30T3bIBHbIM C MOMEHTa, korga
nponsBegeHa COOTBETCTBYIOLLAsA 3annChb B KHUME 3an1cy akTOB MPaXAaHCKOro CocTosiHms. 3anucb 06 OTL0BCTBE
MOXeT ObITb OCrnopeHa TOonbko B cynebHOM nopsake, B cooTBeTcTBMM co cT. 52 CK P®, Hanpumep, ecnu
BBISICHATCS, YTO MY>KYMHA, 3anucaHHbIN B Ka4ecTBe oTua pebeHka, akTuyeckum oTuoM He sBnsietcs. OpHako
€CInM B MOMEHT 3anucu OTLOBCTBa 3asiBUTENb 3Han 00 3ToMm, TO B cooTBeTcTBUM C M. 2 cT. 52 CK P® oH B
nocrneayoLemM He MOXET OCNOPUTb NPOM3BEAEHHYIO 3aMUCh, CCbINasiCb Ha 3TU OOCTOATENbCTBA, a Takke Mpu
NPUMEHEHNN METOAOB MCKYCCTBEHHOM PENPOAYKUUM YerioBeKa CO CCbIfIkOM Ha 3To obcTtodAaTenscTBo (M. 3 cT. 52
CK).

B cnyyae ecnu matbh OTKasblBaeTCcs OT MNoJadM COBMECTHOro 3asiBrieHusi, oTey pebeHka Bnpase
notpeboBaTb yCTaHOBIEHNS OTLOBCTBa B cyaebHoM nopsigke cornacHo cT. 49 CK PO.

3anucb 06 oTue pebeHKa, poaAMBLLUErocA BHe Opaka, NPOU3BOAMTCA C cCOrflacus maTepu, KOTopoe
Bblpa)kaeTcs B COBMECTHOM MWCbMEHHOM 3asiBNeHMM matepu n oTua pebeHka. CoBMecTHOe 3asBrieHne 06
yCTaHOBMEHUN OTLOBCTBa OTUa U maTtepu pebeHka nogaeTcs umMmn B NCbMEHHOM hOpMe B OpraH 3arca no MecTy
XUTeNbCTBa OTUa NN matepu pebeHka nmbo no MeCTy roCyLapCTBEHHOW perucrpauumn poxaeHusa pebeHka.
CoBMecTHOe 3asiBrieHne o6 yCTaHOBMEHUN OTLOBCTBA MOXET ObITb NOoAaHO NpU FrOCy4apCTBEHHOW perncrpaumm
poxaeHus pebeHka, a Takke nocrne Takoh perncrpauun, B CBA3M C YEM B CBUAETENBCTBO O POXAEHUMU pebeHka
MOryT ObITb BHECEHbl U3MeHeHusi. Heobxooumo y4yecTb, YTO yCTaHOBMIEHME OTLIOBCTBA B OTHOLUEHUWM nMLa,
gocrturiiero Bo3pacrta 18 net (coBeplUeHHONETUS), AOMYCKaeTCa TOMbKO C €ro cornacusi, a ecnu Takoe Imuo
Np13HaHO HedeecnocobHbIM, - C COrnacus ero ornekyHa UM opraHa oneks u noneuntensctea. Cormacve nuua,
OOCTUrLLIEr0 COBEPLLEHHONETUS, MOXET ObITh BbIPaXXEHO B OTAESNTbHOM 3asdABMEHMU MMM MOCPEACTBOM MOAMUCHU
COBMECTHOrO 3asBneHus oTua 1 matepu (NMMbo Tonbko oTua).

B oTaoenbHbIX cny4vasx, npeaycMoTpeHHbIX . 3 cT. 48 CK P®, oTUOBCTBO yCcTaHaBNMBaETCs Mo 3asiBNEHNIO
nvwb oTua pebeHka Cc cornacusi opraHa Oneku U MoneyYnTenbLCcTBa, a Mpu OTCYTCTBUM TaKOro corfiacust - no
pelueHuio cyaa. ATu cryvam npegycmoTpeHsl n. 3 cT. 48 CK P®, a uMeHHo:

- CMepTb MaTepu pebeHka (noaTBepKaaeTCca CBUAETENLCTBOM O CMEPTK);

- Np3HaHue ee HeaeecnocobHo (NoaTBEPKAAETCS peLleHneM cyaa);

- HEBO3MOXHOCTb YCTaHOBMNEHUS €e MeCcTa HaxoXaeHus (4n1s 9Toro HeT HE0OXOANMMOCTU B NpeacTaBreHnn
peLleHns cyaa o NpU3HaHUM ee 6€3BECTHO OTCYTCTBYIOLLEN, JOCTATOYHO COOTBETCTBYHOLLEN CNPaBKN U3 OpraHoB
BHYTPEHHMWX Aen);

- NYLLEHVE ee poauTenbCKNX NpaB (NMOATBEPKAAETCA peLleHnemM cyaa).

OrpaHundeHne poamTenbCkux Npas, OrpaHnyeHne B 4eecnocobHOCTM, HedOCTKeHe Bo3pacta 18 net He
BNEKYT BblLLIENEPEYMNCIEHHBIX NOCNEACTBUN.

Cornacue opraHoB OMeKu U NoneynTenscTea HeobxoamMMo And Toro, 4YTobbl m3bexaTb cuTyauun, korga
3asBreHne 06 yCTaHOBIEHNM OTLIOBCTBA NOAAETCS B KOPLICTHLIX LIENAX A8 U3BNEYeHNst Kakux-nnbo Beirog 6e3
uenu 3aboTkbl 0 pebeHke, ero BocnuTaHus. B Tom cnydae, ecnu opraHbl ONEKM U MOMNEYUTENbCTBA HE OaloT
COOTBETCTBYIOLLErO Ccorfacus, OTUOBCTBO YyCTaHaBnMBaeTcs cornacHo cr. 49 CK P® B cynebHom nopsigke B
pamkax uckosoro npomssogctea. B n. 3 MNocraHoeneHus MNneHyma BepxosHoro Cyga P® ot 25 oktabpsa 1996 r.
N 9 "O npumeHenun cygammn CemenHoro kopekca Poccwuiickon ®Pepepaumm npu paccmoTpeHun pen ob
YCTaHOBMEHMUM OTLOBCTBA M O B3bICKAHUW anMMEHTOB" <1> yTOYHSETCH, YTO Cy[ Takke BrnpaBe B nopsake
NCKOBOro MpPOM3BOACTBA YCTaHOBMTbL OTLIOBCTBO MO 3asBIIEHVIO NULA, HE COCTOsILLEro B Opake C Marepblo
pebeHka, B criyyae, koraa MaTtb pebeHka ymepna, npu3HaHa HegeecnocobHO, HEBO3MOXHO YCTaHOBUTb MECTO
€ee HaxoXxaeHus MMbo OHa NuLIeHa pOAMTENBCKUX NpaB, €CMY OpraH OMNeku 1 NoneYnTenbCcTBa He gan cornacue
Ha yCTaHOBMEeHWe OTLOBCTBA 3TOr0 NnLa B OpraHe 3arca TONbKO Ha OCHOBaHuWM ero 3assrenus (4. 1 n. 4 cr. 48
CK).



<1> BronneteHb BepxosHoro Cyga P®. 1997. N 1.

B Tex cnyvasx, korga nogada COBMECTHOrO 3asBrieHusi o6 yCcTaHOBNEHWW OTLIOBCTBA MOCNE POXOEHUS
pebeHka MoxeT BbITb 3aTpygHUTENbBHA UNK AaXe HEBO3MOXHA, HanpuMep, ecnn otey, byaeT npu3BaH B apmuio
UNW NaHUpyeTcs ero AnuTenbHas KOMaHAMPOBKA, B criydae Tshkenon 6onesHu otua, byaywme poamtenu moryt
nodatb 3asiBfieHMe B OpraH 3arca BO Bpemsl 6epemeHHOCTM MaTtepu. Bo ®PpaHumm nonobGHble 3asiBNeHust
nogalTcsa HOTapuycy, KOTOPbLIV AOMMKEH 3aperncTpmpoBaTh 3asBrieHne B LieHTpanbHOM peecTpe pacrnopsiKeHu.
OT0 nos3BonsieT pebeHKy, NMPOUCXOXAEHME KOTOPOro [OepXanocb B CeKpeTe, y4yacTBOBaTb Ha paBHbIX B
pacnpegeneHnn HacnefCcTBEHHOrO MMyLLEecTBa CBOEro nokovHoro popgutens. C 1971 r. panHbin Peectp
npuobpen crtaTyc obuweHaumoHanbHOro, obecneunBasi XpaHeHWe W MpefocTaBfneHne CBedeHun o
CYLLEeCTBOBAHMM N MECTE HaX0XOEHMWS BblLLEHa3BaHHbIX akTOB Ha Bcen Tepputopun PpaHumm <1>,

<1> Cm.: MegBegnes W.I'. MexayHapoaHoe YacTHOEe NpaBo M HoTapuanbHasa gesrtensHocTs. M.: BonTtepc
Knysep, 2005.

3anuck o pogutenax pebeHka MoXeT ObITb Npon3BeaeHa nocne poxaeHus pebeHka. HoBoe 3asBneHne He
TpebyeTcs, ecnu 0o rocyAapCTBEHHON perncTpaunm poxaeHust pebeHka paHee nofaHHoe 3asiBneHne He 6bino
OTO3BaHO OTLOM unu maTtepbto. [Jo poxaeHuss pebeHka nobon M3 poauTenen MoOXeT OTo3BaTb 3asiBliEHME.
OpHako Takoe 3asiBfieHWe B MocrefyloleM MoxeT OblTb [oKas3aTenbCTBOM MPUHYOUTENbHOrO MpuU3HaHus
oTuUoBcTBa B cooTBeTCcTBUK cO cT. 50 CK P®.

Tak, B n. 7 NocTtaHoBneHus NneHyma BepxosHoro Cyga P® "O npumeHeHun cygamm CemenHoro kogekca
Poccuiickon depepaumm npu paccmoTpeHum gen o6 yCcTaHOBMEHUM OTLOBCTBA M O B3bICKAHUM anvMMeHToB"
pasbsaCHAETCS, YTO, eCrnn NpU paccMOTpeHUn aena o6 yCcTaHOBNEHUN OTLIOBCTBA OTBETYMK BbIpaswus cornacue
nogaTb 3asiBrieHne 06 yCTaHOBNEHMM OTLOBCTBA B OpraHbl 3arca, Cy BbISICHAET, HE O3HA4YaeT N 3TO NpU3HaHWe
OTBETYMKOM CBOEro OTLOBCTBA, U ucxods v3 npasun 4. 2 cT. 39 MK P® obcyxgaet BONpoc O BO3MOXHOCTHU
NPUHATUS NPU3HAHUSA OTBETYMKOM WMCKa M BbIHECEHUSI B COOTBETCTBUM C 4. 3 cT. 173 [TIK PO pelwweHunsa ob
yOOBNETBOPEHMMN 3asBMEHHbIX TpeboBaHWN.

3a rocyfapCTBEHHYIO perncTpaumio yCTaHOBMEHWUST OTLOBCTBA, BKOYas Bblgayy cBuaeTenbctBa 06
yCTaHOBMEHMM OTLIOBCTBA, YNnadynBaeTcs rocygapcTBeHHas nownmHa, kotopasa cornacHo noan. 3 n. 1 ct. 333.26
HK P® coctaBnsieT 350 pybnen.

MpuHYOUTENBHOMY YCTaHOBMEHUIO OTUOBCTBA nocBsiweHbl cT. 49 CK PO, a Takke [NocTaHoBneHue
MneHyma BepxoBHoro Cyaa P® "O npumeHenun cypgamm CemenHoro kogekca Poccuiickon degepaumm npu
paccMoTpeHun gen 06 yCTaHOBIEHMM OTLIOBCTBA U O B3bICKAHMW alIMMEHTOB".

MpuHyaAuTenLHOe ycTaHOBIIEHNe OTLOBCTBa B cyAle MMeeT MEeCTO Npy Hannyum cnegyroLwimx yCroBui:

1) pebeHok poauncs BHe bpaka;

2) oTel YKINoHsieTcst OT 40OPOBOMLHOIO YCTAHOBMNEHMSA OTLIOBCTBA NyTEM MOSAYM COBMECTHOMO 3asiBIEHUS
C MaTepblo NN CaMOCTOATENLHOIrO 3asiBneHus (B crniydae CMepTM MaTepu, NpuU3HaHuUs ee HeaeecrnocoGHOW,
HEBO3MOXXHOCTU YCTAHOBIIEHMS €€ MEeCTa HaXOXAEHUS, NTMLLIEHUS POOUTENbLCKMX Npas);

3) MaTb OTKa3bIBaeTCs OT MO4Aa4YM COBMECTHOMO 3asiBIEHNS.

BonblMHCTBO cnopoB 06 OTULOBCTBE MPOMCXOOAT MO UWHUUMATMBE MaTepu pebeHka wnu nuy, Ha
WXOMBEHNN KOTOPbIX OH HaxoanTca. MNpuUYmMHOM Taknx UCKOB ABNSETCH YKNOHEHMEe OTua OT NoAayn COBMECTHOrO C
MaTepblo 3asiBreHnst o6 yctaHoBneHun otuoBcTBa. OTULOBCTBO YyCTaHaBnMBaeTcs B cyAeOHOM nopsigke B
NCKOBOM MPOM3BOACTBE B COOTBETCTBMM C HOpMamu nogpasa. |l pasa. Il TTIK P®. 3aseneHne 06 ycTtaHOBNEHWM
OTLUOBCTBa MOXeET ObITb NOAAHO:

- OAHMM U3 poguTenen (HecoBepLUeHHONETHME pOAMTENN MOryT CaMOCTOSTENbHO MoAaTb WCKOBOE
3asBneHne ob ycTaHOBNEeHMM OTUOBCTBA ¢ 14 neT);

- onekyHoM (noneuutenem) pebeHka;

- NILLOM, Ha WXXOMBEHMM KOTOPOro HaxoauTcs pebeHok,;

- camum pebeHKOM, JOCTUMLNM COBEPLLEHHONETHS.

[ena o6 ycTaHOBNEHUN OTLOBCTBA paccMaTpUBalOTCsl parioHHbIMK cygamu (cT. 24 ITIK) B TeueHne AByx
MeCSILiEB CO OHS NMOCTYNMEHUSA 3asBeHns B Cyd. TepputopuanbHas noacygHOCTb onpegensercs no Bbibopy
uctua nmbo no mecty xutenbctBa otBetymka (4. 3 ct. 29 [TIK). OTBeTYMKOM MO TakMM KaTeropysam Aen
BbICTYMNaeT, Kak NpaBunno, npeanonaraeMbll OTel, ecnv OH OTKasbiBaeTcd OT A0O6POBOMbLHOrO YCTaHOBMEHUS
OTLOBCTBA B OpraHax 3arca, pexe MaTb - B TOM Clnyyae, eCnu OHa npensaTtcTByeT noJavye COBMECTHOro
3asiBMEHNs B OpraHbl 3arca.

CornacHo cT. 49 CK P® npu ycTaHOBNEeHUU OTLOBCTBA B OTHOLIEHMU [eTel, poAMBLUMXCHA nocre
BCTynneHusi B cuny CemenHoro kopgekca, T.e. ¢ 1 mapta 1996 r., cya npyHMMaeT BO BHMMaHue nobble
[oKasaTenbcTBa (MMCbMEHHbIE, YCTHbIE M Ap.), C LOCTOBEPHOCTLIO NOATBEPXAAOLLME NponcxoxaeHne pebeHka



OT KOHKPETHOro NnLa, B TOM Yncne AaHHble aKkcnepTu3abl. [epeyeHb gokasaTenscTB NpuBegeH B ab3. 2 4. 1 cT. 55
[MTIK P®. K HAM OTHOCATCS OOBbSCHEHMSI CTOPOH W TPETbUX NUL, MOKa3aHWs CBUAETENEen, MNUCbMEHHbIE W
BELLECTBEHHbIE JOKa3aTeNbCTBa, ayano- U BUAEe03an1cu, 3aKmo4YeHNs SKCNepToB.

C6op pokasaTenbCTB, Kak MpaBuno, MNpPOU3BOAUTCA Ha CTaguMuM MOAroToBKM dera K cyaebHomy
pasbupartenbcTBy. [1py nogrotoBke gena 06 ycTaHOBNEHWM OTLOBCTBA K cyaebHOMy pa3bupartensCcTtBy u B xoge
paccMoTpeHus aToro aena cyabs (Cyd) B HEOOXOAMMbIX CriyvyasX Ansi pa3bsiCHEHMSI BOMPOCOB, CBSA3aHHbLIX C
npoucxoxgeHnem pebeHka, Bnpaee C y4eTOM MHEHUSI CTOPOH 1 0BCTOATENBLCTB N0 AENy HAa3HaYUTb IKCMepTH3Y.

B HacTosiLLee BpeMsl CyLLECTBYHOT Takne BUAbl 9KCNepPTU3bl, KOTOPbIE NO3BOMSIOT YCTAHOBUTbL OTLIOBCTBO C
BbICOKOM CTeneHblo ToYHOoCTM. K HMM OTHOCATCH, Hanpumep, reHetudeckasd paktunockonusa (no OHK, rge
COAEPXKNTCA FeHEeTUYECKM Koa, MHAMBMAYanbHbIM Ona kaxgoro denoseka: [NHK pebeHka Bcerga couetaer
npusHakn OHK oTua u martepu), aHanvM3 amMHUOTUYECKOW XMOKOCTM (BoAdbl nMpu BepemeHHocTu). YcnoBus m
nopsigoK nposedeHus akcnepTuabl onpedenstotcs MNMpukasom MuHsgpascoupassuTus Poccum ot 12 masa 2010 .
N 346H "O6 yTBepxaeHun [lopsigka opraHuM3auMmM W NPOM3BOACTBA CyAeOHO-MeaMUMHCKUX 3KCMepTu3 B
rocyapCTBEHHbIX cynebHO-3KCnepTHBIX yupexaeHumsax Poccuinckon denepauymmn” <1>.
MonekynspHO-reHeTU4Yeckoe 3KCNepTHOE UccregoBaHne Mo NOBOAY CMIOPHOIO MPOUCXOXAEHUS OeTen oTBevaeT
Ha BOMpPOCHI:

- UCKIIOYaeTCs WM He WCKMYaeTcs OTLOBCTBO/MATEPMHCTBO OAHHOIO WHAMBMAYYMa@ B OTHOLLEHUU
OaHHoro pebeHka (nnoaga);

- ecnv OTUOBCTBO/MaTepUHCTBO HE WCKIKYaeTCd, TO KakoBa BEPOATHOCTb TOrO, YTO MOSyYEHHbIN
pesynbTaT He SABMNSETCA CNeACTBUMEM  CIyYalHOro COBMALEHWUs  WHAMBUOYaNM3MpylOLWMX  NPU3HAKOB
HEepPOOCTBEHHbIX MKL.

<1> Poccuickas raseta. N 186. 2010. 20 asrycTa.

3akntoyeHne aKcnepTusbl MO BOMPOCY MPOUCXOXOEHWUst pebeHKa SBMseTcs OOHWM M3 O0Ka3aTenbCTB,
KOTOPOE [OJPKHO ObiTb OLEHEHO CyAOM B COBOKYMHOCTM C  OPYTMMW  NPEACTaBMNeHHbIMW B gene
JoKasaTenbCTBamMu, MOCKONbKY HUKaKMe JoKa3aTenbCTBa He UMEIOT ANs CyAa 3apaHee YCTaHOBIEHHOW cunbl. B
n. 7 MNMoctaHoBnenus MNneHyma BepxosHoro Cypa P® ot 19 gekabps 2003 r. N 23 "O cypnebHom pelueHun"
yKasblBaeTCsl Ha TO, YTO Cygam criegyeT uMeTb B BuAy, 4YTO 3aKkiOYeHMe SKCnepTa, a Takke apyrue
JokasaTenbCTBa MO fAeny O NpoucxXoxXaeHun pebeHka He SABMSKTCSA  UCKIYUTENbHbIMU - CpeacTBaMu
[0Ka3blBaHWS U JOMKHbI OLEHUBATbLCA B COBOKYNMHOCTU CO BCEMU UMEKLLMMNUCA B Aene [okasaTenbcTBamu (CT.
67, 4. 3 cT. 86 I'TIK). OueHka cyaoM 3akmntoyeHns JOSPKHA ObITb MOMHO OTpaxeHa B pelwlenuun. lNpu aTtom cyay
crnegyeT ykasblBaTb, HA YeM OCHOBaHbl BbIBOAbl 3KCMEpPTa, MPUHATBI NI UM BO BHUMaHWE BCE MaTtepwansl,
NpeacTaBrneHHbIE Ha 3KCMEePTU3yY, U cAenaH N1 UM COOTBETCTBYIOLLUA aHanms.

Ecnn 3kcneptvsa nopydeHa HECKOMbKMM 3KcnepTam, [aBLIMM COOCTBEHHbIE 3aKNOYeHMs, MOTUBbI
cornacus unn Hecornacus ¢ HUMM AOMKHbl OblTb MpuBeAeHbl B CyaebHOM pelleHMM OTAENbHO MO KaXAoMy
3aKII0YEHNIO.

HesiBka CTOpOHbI Ha 3kcnepTuM3y no Aeny o6 yCTaHOBMEHWM OTUOBCTBa, korga 6e3 3ToOM CTOPOHbI
3KCMEepTM3y MpOBECTM HEBO3MOXHO, MO0 HenpeacTaBrneHuMe 3JKcrneptaMm  HeobXOAMMbIX — NpeameToB
nccregoBaHusa camuy no cebe He ABNSAOTCA 6€3yCNoBHBIM OCHOBaHUEM AN MPU3HaHUSA CyOOM YCTaHOBIIEHHbIM
U1 ONpoBEPrHyTbIM hakTa, A58 BbIICHEHNSA KOTOPOro 3KCcnepTm3a Obina HasHadeHa. OTOT BONPOC paspeLuaercs
CyOOM B KaXXOM KOHKPETHOM Cry4ae B 3aBUCUMOCTM OT TOro, Kakad CTOpPOHa, N0 KakMM MpuUYMHaM He sBunach
Ha 9KCnepTM3y WUNKM He NpeAcTaBura aKkcneptaM HeobxoauMMmble MpeaMeTbl UCCNefOoBaHUSA, a Takke Kakoe
3HayeHne O Hee WMEET 3akilYeHMe 3KCNepTu3bl, UCXOoOA M3 MMELWUXCA B Aene gokasaTenbCTB B UX
coBokynHoctn. CornacHo 4.3 c1. 79 [TIK P® npn yKNOHEHUMM CTOPOHbI OT y4acTUss B 3KCMEepTU3e,
HenpeacTaBneHnn akcnepTaMm HeobxoanMbIX MaTepunanos N JOKYMEHTOB A8 UCCNEeA0BaHNS U B MHbIX CIyyasix,
ecnn no obctoaTenbcTBaMm gena un 6e3 yyactuss 3TOW CTOPOHbI 3KCMEPTU3Y MPOBECTM HEBO3MOXHO, Cyd B
3aBUCMMOCTU OT TOro, Kakas CTOpOHAa YKIOHAETCHA OT 3KCMepTusbl, a Takke Kakoe AN Hee TakoBasd MMeeT
3HayeHue, BNpaBe NpusHaTb dakT, ANS BbISCHEHWUS] KOTOPOro aKcrnepTM3a Obina Ha3HavyeHa, yCTaHOBMEHHbIM U
OMPOBEPTHYTHIM.

3akoHogaTenb 4YETKO He onpegensieT, KakMe WMEHHO [JoKasaTenbCTBa MOryT C [LOCTOBEPHOCTbIO
noaTBepxadaTb MNpoucxoxaeHne pebeHka OT KOHKpeTHoro nuua. Tak, B [locTaHOBNeHMu npesvauyma
YensbuHckoro obnactHoro cyga ot 4 ceHTabpss 2002 r. <1> ycTaHOBMNEHO, YTO Cyd MEpBOM MHCTaHUMKU He B
nonHom obbeme onpeaenun pPUanNYeck sHadnmble Ana gena o6CcToATeNbCTBA, K KOTOPLIM C y4EeTOM JOBOAOB U
BO3Pa)KEHUI CTOPOH OTHOCUTCSH YCTaHOBMEHUE nepuofa 3advatus pebeHka. OTBETYMK - Mpegnonaraembii oTel,
pebeHka - ccbinancs Ha To, YTO B 3TOT MEPUOA OHU C WUCTUMLEN Haxoounucb B pasHbix ropogax. Cyn He
NpeanoXxun CcTopoHaMm MpeacTaBuTb OOMOMHUTENbHbIE [OOKa3aTenbCTBa, He wuctpeboBan MeguuuHCKue
OOKYMEHTbI UCTULbI, CBS3aHHble C MOCTAHOBKOW Ha y4eT M pogamu, a OrpaHvyuicd nuvllb MOKasaHWsMM
CBMAETENEen, KoTopble NOATBEPAMNIM TO, YTO OHU Y3HANU 0 6EPEMEHHOCTUN UCTULIbI OT OTBETYMKA.



<1> Cm.: CygebHas npakTuka no cemenHbimM cnopam / Pyk. kon. coct. I.B. KpaweHunHHukoB. M.: Ctatyr,
2005. C. 401 - 403.

[okasaTenbCcTBa, NPUMEHSEMbIE CYAOM MPU YCTAHOBIIEHUN OTLIOBCTBA, 3aBUCAT OT TOro, KOrga pogumncs
pebeHok. YuuTbiBas, 4to CemenHbli kogekc no obliemy npaBurny He MMeeT obpaTHOW cunbl, Hopma cT. 49
AaHHoro Kogekca npMMeHsieTcs NULb K cnopam 00 yCTaHOBMNEHUN OTLOBCTBA B OTHOLLEHWM AEeTEW, POOUBLUMNXCS
1 mapTa 1996 r. n no3xe. B oTHOLWEHUN AeTeNn, pOAMBLUMXCA 40 BBeAEHUS B AericTBUe CeMeNHOro kogekca, cya,
peluas Bonpoc o6 OTLOBCTBE, OOMKEH pykoBoacTtBoBaTtbes Y. 2 cT. 48 KobC PCOCP, npvHMmasi BO BHMMaHue
COBMECTHOE MNPOXWBaHME N BedeHMe OOLIEero xo3sincTBa mMaTepbld pebeHka M OTBETYMKOM [0 POXAEHMS
pebeHka, nMbo CcoOBMeCTHOe BocnuTaHue, nMbo cogepxaHne wmn pebeHka wunuM  gokasatenbcTBa, C
[OCTOBEPHOCTBLIO NoATBEPXKAAoLLME NpU3HaHUe OTBETYNKOM OTLOBCTBA.

HasBaHHble MOMOXeHWs Hawnm oTpaxeHue B cyaebHon npaktuke. Tak, OnpegeneHuem CypebGHow
konnerun BepxosHoro Cyaa P® ot 12 mas 1997 r. nogTBepgaetcs, YTO NPy YCTAHOBIEHWM OTLOBCTBA B
OTHOLLUEHUN JeTen, poamBwmxcsa o 1 mapta 1996 r., AOMKHbI OblITb NpeacTaBneHbl [oKa3aTeslbCTBa,
npegycmoTtpeHHble KobC PCOCP, n Hopma cT. 49 CK P® He nognexuT npumeHenuto. B To e Bpems pelueHune
cyna He MOXET ObITb OTMEHEHO NULLb MO bopMarbHbIM MOTUBAM, @ MMEHHO yKasaHMeM B peLlleHun cyaa Ha
Hopmy cT. 49 CK P® BMmecTo u. 2 cT. 48 KobC PCOCP, npu ycnosun, 4to npencTaBfeHHble JoKa3aTenbCTBa,
noaTeBepxparowme TpeboBaHUsa wucTua, aBnawTCca gonyctumbiMui  (cT. 60 [TIK); B 4acTHOCTW, noKa3aHus
cBuaeTenen nogTBepANNN dakTbl COBMECTHOIO NPOXMBaAHUS CTOPOH, NMOCELLIEHMSI OTBETYMKOM MaTepun pebeHka
B POAWIBHOM AOME, €ro BHUMATENBHOIO U 3ab0TNMBOro OTHOLLEHNS K HEW 0 poXaeHust pebeHka. Kpome Toro,
OTBETUYMK OTKasasncs OT MPOXOXAeHUs Guonormveckom akcnepTmsbl Kposu. CormacHo 4. 2 cT. 362 [TIK PO
NpaBuIbHOE MO CYLLECTBY peLleHne cyaa MNepBON UHCTaAHUMW HE MOXET OblTb OTMEHEHO MO O4HMM TOMbKO
dopmarnbHbIM coobpaxeHnsm <1>.

<1> BronneTteHb BepxosHoro Cyga P®. 1997. N 10.

YcTaHoBeHe OTLOBCTBA B OTHOLLEHUW N1La, JoCcTurwero Bo3pacra 18 nert, gonyckaeTcs TOMbKO C €ero
cornacusl, a ecnum OHO MNPWU3HaAHO HedeecrnocobHbIM - C Ccornacus ero OofekyHa WM opraHa onekn |
noneuntensctea (n. 5 ct. 48 CK). Cpokun NCKoBOM AaBHOCTU HE pacnpoCcTpaHAlTCa Ha Aena o6 ycTaHoBReHUn
OTLIOBCTBA, B CBSI3W C 4eM OTLOBCTBO MOXeT OblTb yCTaHOBNEHO cyAoM B nioboe BpeMs nocrne poxaeHus
pebeHka.

B Tex cny4asx, korga oTLOBCTBO HE YCTAHOBMNEHO HN AOOPOBOMLHO, HU MPUHYOUTENbBHO, a oTel ymep, B
cyaebHom nopsigke MoXeT ObiTb yCTaHOBMNEH (hakT Mpu3HaHWs OTLOBCTBa MpuW XU3HM B nopsgke ocoboro
NpoM3BOACTBA B COOTBETCTBUM C M. 4 4. 2 cT. 264 [TIK PO.

CornacHo cT1. 50 CK P® ycraHoBneHue dakTa Npu3HaHuMs OTLOBCTBA MMEET MeCTO Mpu  Hanuuum
cnegyowmnx obCcToATENLCTB:

1) maTb n oTey pebeHka He cocTosnNu B Gpake;

2) oTey ymep, He NoAaB MpU XN3HWU 3asiBIEHNE O NPU3HaHMM OTLIOBCTBA;

3) nmetoTcHa gokasaTenbCTBa NPU3HaHWS OTLIOBCTBA.

®akTamn, noaTBEPXKAALMMM MPU3HAHME NMLOM CBOEro OTLOBCTBA B OTHOLUEHUW OaHHOro pebeHka,
MOTrYT CINY>XUTb €ro NCbMa, B TOM YMCIe B NIEKTPOHHOM BUAE, B KOTOPbIX OH Ha3biBarn pebeHka CBOWMM, aHKeThbl,
3asBneHusi, ayaMo- 1M BUOEO3anucu, nokasaHus cBuaeTenein. YcTaHoBneHue pakta npusHaHUS OTLOBCTBA
BO3MOXHO MO 3asiBNEHMIO NOOro 3anHTepecoBaHHOIO NnLa, a UMEHHO MaTepy pebeHka unm nuua, 3anMcaHHoOro
B KayecTBe OTua pebeHka B KHWre 3anucu akToB rPaXAaHCKOro COCTOSHMS, OnekyHa (noneudntens) pebeHka,
nvua, Ha WXAMBEHMN KOTOPOro HaxoamTcs pebeHokK, a Takke Mo 3asBIeHN0 caMoro pebeHka no JOCTMKEHUN UM
COBEpLUEHHONETHS1, OpraHoB OMeKX 1 NonevynTensCcTea, NPOKypopa B COOTBETCTBUM CO CT. 45, 46 TIK PO.

B oTHoweHwn geTen, poameLumxcs Ao 1 oktabpsa 1968 r. y nuu, He cocToaBLINX B Bpake mexay cobown, cya
BNpaBe YCTaHOBUTb pakT MpU3HaHMA OTLOBCTBA B Cflyyae CMepTu nuua, KoTopoe npusHasano cebsi oTuom
pebeHka, Npy yCnoBun, 4To pebeHOoK HaXOAMWIICS Ha WKAMBEHUM 3TOrO NnLa K MOMEHTY ero cMepTuh nimbo paHee (
cT. 3 3akoHa 06 yTeepxaeHun OcHoB 3akoHogaTenbcTBa Coto3a CCP un coto3HbIx pecnybnuk o Opake n cembe;
cT. 9 Ykasa lNpe3ngnyma BepxoBHoro Coeta PCPCP ot 17 oktabpst 1969 r.).

B cooTBeTcTBMU CO CT. 266 [TIK P® 3asBneHne o6 yctaHOBNeHWM akTa NnpM3HaHMs OTLOBCTBa nodaeTcs
B CYA NO MeCTy XWUTenbCTBa 3aaBuTens. B 3asBneHun [omkHO ObITb ykasaHo, AN Kakow uenu Heobxogumo
YCTaHOBWUTb OTLOBCTBO (B LENAX BHECEHWS CBedeHWA B CBUAETENbCTBO O pPOXAEHUW, peanusaumu
HacneacTBEHHbIX MpaB M T.4.), @ Tawkke [JOMKHbl ObiTb MpuUBEAEHbl [oKa3aTenbCTBa, MNOATBEpXAatoLme
HEBO3MOXXHOCTb MOJTyYEHUS 3asiBUTENEM Hagexallmx JOKYMEHTOB, T.e. OTCYTCTBUE CBEOEHWA B KHWUMEe 3arnucu
aKTOB rpakgaHCKOro COCTOSIHUS, CBUAETENbCTBE O poxaeHun o6 oTuoBCTBe ymepliero. Kpome TOro, AOMXKHbI
ObiTb MpeacTaBneHbl JoKasaTenbCTBa MPWU3HAHUSA OTLOBCTBA (CBMAETENbCKME MOKA3aHWUsi, MUCbMEHHbIE



JokasaTtenbcTsa, ayamo-, Bugeosanvcu u ap.).

lMocnepcTBneM yCTaHOBMEHUS OTLOBCTBA SABMSETCA YCTAHOBMEHME OPUONYECKOW CBA3M (MpaBOBbIX
OTHOLLUEHUIN) MeXAy OTLOM 1 pebeHKOM, perynmpyemMon He TONTbKkO HOpMaMu CEMENHOIO 3aKOHOA4ATENbCTBA, HO U
ApyrMMy HoOpMamu npasa.

Ha ocHoBaHWM pelueHWs cyda BHOCUTCSA 3anuCb B KHWMY 3anncyu akTOB [pPaKOaHCKOro COCTOSIHWS,
CBUAOETENLCTBO O POXAEHUN pebeHka, BO3HMKaT npasa 1 o6sa3aHHOCTK oTua u pebeHka, nNpeayCMOTPEHHble .
11, 12 CK Po.

Ecnu ogHoBpeMeHHO ¢ uckom 06 ycTaHOBMNEHMM OTLOBCTBA NpeabsiBNeHO TpeboBaHMe O B3biCKaHWM
aNUMEHTOB, TO B Crlyvyae yOoBMeTBOPEHWs Ucka 06 yCTaHOBMEHMM OTLIOBCTBA alIMMEHTbI MPUCY>XOAOTCA CO OHS
npeobsaBeHNs UCKa, Kak U Mo BCEM AenaM O B3bICKaHMU anvMEHTOB, @ He C MOMEHTa BCTYMNfeHUs peLueHus
cyda B 3akoHHyto cuny (n.2 ct. 107 CK). Bmecte ¢ Tem HeobxoaMmo y4uuTbiBaTb, YTO BO3MOXHOCTb
NPUHYAMTENBHOrO B3bICKAHWSA CPEACTB Ha codepxaHune pebeHka 3a npowsoe Bpems B yKasaHHOM crydae
NCKITHoYaeTCs, NOCKONbKY A0 YAOBMNETBOPEHNs ncka 06 yCTaHOBMEHMM OTLOBCTBA OTBETYMK B YCTAHOBIIEHHOM
nopsigke He Obin nNpu3HaH oOTUOM pebGeHka. [lpy 3TOM pelleHve O B3bICKAHUU anvMMEHTOB MOANEXUT
HemMeasIeHHOMY MCMOMNHEHUIo cornacHo cT. 211 MK PO,

Ocoboe BHVMMaHve B nocriegHee Bpems yAenseTcsd OCOBEHHOCTAM yCTaHOBMEHUA MaTepuHCTBa M
OTLOBCTBA NPy NPUMEeHEeHUN NUCKYCCTBEHHbIX METOAO0B penpoayKuum YenoBeka.

K BcnomoraternbHbIM penpoaykTuBHblM TexHonornam (BPT), npegycMoTpeHHbIM PefeparnbHbIM 3aKOHOM
oT 21 Hos6psa 2011 r. N 323-d3 "O6 ocHoBax oxpaHbl 300p0Bbs rpaxagaH B Poccunickonn Pepepaummn”, oTHocAT
NCMNonb30BaHWe LOHOPCKMX U (MNnN) KPUMOKOHCEPBMPOBAHHBLIX MOSTOBLIX KNETOK, TKAHEW PENpPOAYKTUBHBIX OpraHoB
1 3MOPUOHOB, @ Takke CypporatHoe maTepuHcTBo. Boree nogpobHO 3aTM M gpyrme MeTodbl MCKYCCTBEHHON
penpoaykumm yernoseka onpegenstoTcs Npukasom Munsgpasa Poccum ot 30 aerycta 2012 r. N 1071 "O nopsigke
NCMNOMb30BaHNA BCMOMOraTesibHbIX PENPOAYKTUBHBIX TEXHOMOIMMIN, NPOTMBOMOKA3aHUSX W OrPaHnYeHnsXx K KX
npuMeHeHuto" <1>.

<1> Poccuiickas raseta. N 78/1. Cneusbinyck. 2013. 11 anpensi.

[Mpu 9TOM BO3MOXHbI CriegyroLme cuTyauum:

1) ‘topugudeckne pogutenu €BRSIOTCA Ouonormdyeckumn poautenamu pebeHka (Hanpumep, npu
UMNIaHTauum Ncnonb3oBaH 3MOPUOH, FrEHETUYECKN MPOUCXOAALLMIA OT CYNpYyXXeCKon napsbl);

2) oTcyTcTBYET OMonornyeckas, HoO MUMeeT MeCTO FeHeTUYeckast CBs3b Mexay pebGeHkoM u poguTensmu
(ogHUM U3 HUX);

3) oTcyTCTBYET Kak Buonormdeckas, Tak U reHeTu4eckasi CBA3b C pebeHKOM poauTenemn unm ogHoro M3 Hmx
(cypporatHoe maTepuHCTBO 6€3 MCNOMb30BaHMSA FrEHETUYECKOrO MaTtepumana cynpyru).

lMpumeHeHne BPT BO3MOXHO TONbKO MpPM HanMMyMM MUCbBMEHHOrO cornacus  MpovHMOPMUPOBAHHbIX
naumeHToB. B cooteBeTcTBUM co cT. 35 OcHOB 3akoHoaaTenbcTBa Poccunckon ®egepaumm o6 oxpaHe 300pOBbS
rpaxgaH 1993 r. kaxaasi CoBepLUEHHONETHAS XeHLLMHA AeTOPOAHOro Bo3pacta UMeeT NpaBo Ha WMCKYCCTBEHHOE
ONMNOAOTBOPEHNE M UMNMaHTaumo aMOpuoHa. VICKyCCTBEHHOE OMMOAOTBOPEHME KEHLUMHBI W MMMAAaHTaums
aMOpMOHa OCYLLECTBASAOTCA B yYpeXAEeHMsIX, MOMYYMBLUMX NULEH3NK0 HA MEOULMHCKYI OesATEeNbHOCTb, NMpu
HanuM4MM NMUCbMEHHOro cornacusa Oyaywux matepu u otua pebeHka (OOMHOKOWM >XeHwWwuHbl). CBegeHusa o
NPOBEAEHHbIX WMCKYCCTBEHHOM OMMOAOTBOPEHWM W MMMMAaHTaummM aMOpMOHa, a Takke O JMYHOCTU [AoHopa
COCTaBnsAT BpayvyebHyto TarHy. XKeHWMHa uUMeeT npaBo Ha MWHQopMauuio O npoueaype UCKYCCTBEHHOrO
ONMNOAOTBOPEHUST UNN UMMMaHTaumMmM 3MOpUOHa, O MEeOMUMHCKMX W MPaBOBbLIX acrnekTax ee MnocneacTsvn, o
OaHHbIX  Me[MKO-TeHEeTUYecKoro o0crnefoBaHus, BHEWHUX [AaHHbIX W HaUWOHANbHOCTM  JOHOPA,
npegocTaBnsieMyto Bpa4oM, OCYLLECTBSAIOWMM MEeAMLUHCKOE BMELIATENbCTBO.

CypporaTtHoe MaTepUHCTBO, NpeacTaBnsiolee cobon BoiHALLMBAHNE U poxaeHne pebeHka (B TOM 4ucre
npexxaeBpeMeHHble poAbl), BO3MOXHO MO [JOroBOpY, 3akf4yaeMoMy Mexay CypporatTHOM Martepbio w
noTeHUManbHbIMU PpOAUTENSMMU, YbW NOMOBbLIE KNETKU UCNONb30Banucb A4S OnnogoTBOpeHus, Nubo oauHOKOMN
JKEHLLUMHON, NS KOTOPbIX BblHALUMBaAHWE U pOXaeHNe pebeHka HEBO3MOXHO MO MEAMLIMHCKUM MOKa3aHUSIM.

depepanbHbii  3akoH OoT 21 Hoso6psa 2011 r. N 323-03 "O6 ocHOoBax OXpaHbl 340POBbsi rpaxaaH B
Poccuiickonn ®egepaummn” ycraHaBnmBaeT TpeboBaHMs K CypporaTHOM MaTepu, B Ka4eCcTBe KOTOPOM MOXET ObiTb
XeHwuHa B Bo3pacte oT 20 go 35 ner, MMmerowas He MeHee OAHOro 340pOBOro COOCTBEHHOro pebeHka,
nonyyuBLIas MegMUUHCKOe 3aknioveHne 06 yaoBneTBOpuUTENbHOM COCTOSHUU 340POBbHA, AaBlUas MUCbMEHHOE
NMHopMMpoBaHHOEe AOBPOBOIBLHOE corfacue Ha MeavLMHCKoe BMeLlaTenbcTBo. 2KeHLWuHa, coctosLas B bpake,
MOXET ObITb CypporaTHOM MaTepblo TONMbKO C MUCbMEHHOro cornacusi cynpyra. CypporatHasi MaTb HE MOXET
ObITb OAHOBPEMEHHO AOHOPOM SINLEKMETKM.

CornacHo a63. 1 n. 4 ct. 51 CK P® npu npmeHeHnM METOA0B MCKYCCTBEHHOW PENpPoOayKUUN 4YernoBeka B
KayecTBe poauTenen pebeHka 3anucbiBalOTCA nuvua, AaBlUMe CBOe Ccorfacve Ha MpuMeHeHne MeTofa
NCKYCCTBEHHOIO OMfI0A0TBOPEHNSA UM HA UMMMAHTaLMI0 SMOPUOHA, MpU YCNOBUM, YTO BblHALLUMBAET U pOXaeT



pebeHka MMEHHO Ta XeHLLUMHa, KoTopas Aana corfiacve Ha NpUMeHeHne B OTHOLLEHNM ee Ha3BaHHbIX MEeTOAOB C
Lenblo poxaeHus eto pedeHka. [py aToM He UMeeT 3HayeHus, SBNATCA N oba cynpyra wUnn OAMH U3 HUX
reHeTUYeCKMMn poauTensamMu wnu Het. Takum obpasom, B criyyae poxgeHuss pebeHka B pesynbrate
WCKYCCTBEHHbIX METOAOB OMMOAOTBOPEHUA OEeNCTBYeT OOWwui nopsgok  yCTaHOBMEHMS  OTLOBCTBA MU
MaTepuHCTBA.

[Mpu cypporaTHOM MaTepuvHCTBE MaTepblo pebeHka SABNAEeTCS Ta >XKEeHLMHa, KoTopas ero pogwna, wu
Cynpyrv, OaBluMe corflacMe Ha MMnnaHTauuio ambpuoHa cypporaTtHOW maTepw, 3anucbiBaloTCs B KayecTBe
poauTenen pebeHka TONMbKO MPU HanMUYMU ee corfacusi, KOTopoe [JaeTcs Mocre poxaeHus pebeHka.
lMpouHdopMUpoBaHHbIE CyNpyXKeckas napa WU cypporatHas MaTb OalOT MUCbMEHHOE COrfacvMe Ha yyacTue B
nporpamme "CypporatHoe MaTepUHCTBO". Mexay cypporaTHOM MaTepblo U MOTEHUManNbHbIMU POAUTENSIMU, Kak
npaBwumo, 3aKn4yaeTcs AOroBop B MUCbMEHHOW ¢hopme, XOTA creunanbHbiXx TpeboBaHui K 3TOMy OOroBOpy
3aKoHoOaTenbCTBOM He NpeaycMoTpeHo. B kadyecTBe ycrnosuin gorosopa MoryT 6biTb OnpeaerneHsi:

- KOMMEeHcaLunsa pacxooB Ha MeaMUMHCKoe ObCcnyXXMBaHWe cypporaTtHov MaTepu U UHble ee noTpebHOoCTM
(Hanpumep, ocoboe nNuTaHne) B nepmog 6epeMeHHOCTM 0O pOXAeHUsA pebeHka;

- MeguUMHCKOe yypexaeHue, roe byget npoBoauTbCS WMCKYCCTBEHHOE OMMO4OTBOPEHME U NPUHMMATLCS
poabl;

- MOCNeACTBUS poxaeHns pebeHka ¢ PU3NYECKUMN NN NCUXUYECKUMWN HegoCcTaTKamu;

- 0bs3aHHOCTN CypporaTHOM maTtepu, 3a WcknyeHnem o6s3aHHOCTU MepedaTtb poausllerocs pebeHka
cyrnpyram, ¢ KOTOPbIMM 3aKITIOYEH JOrOBOP;

- MOCNeACTBUS TOrO, YTO CypporaTHasi MaTb Nocne poxaeHust pebeHka He oTkaxkeTcs oT pebeHka;

- YCIOBMWS 1 MOPSAOK OnnaThl YCIyr CypporaTtHON MaTtepu, eCnm 3T0 BO3ME3HbIV JOroBOp;

- OCHOBaHMWs pacTopXeHWs 4orosopa.

OpHako JaHHbIN JOrOBOp He SBMNSETCA OCHOBaHMeM Ans TOro, 4Tobbl B Cryyae OTCYTCTBUSI cOrnacus
cypporaTHon matepu Ha nepegadvy pebeHka NnpuHyauTenbHO nepedaTb ero cynpyxeckon nape. Mo cratuctuke
okorno 15% cypporaTHbIXx MaTepen O0TKa3blBaloTCs oTAaTe pebeHka nocne ero poXAaeHWs cynpyram-3akasdvkam
<1>. B HacTosilee Bpems 3akoHOOATENbLCTBO MPSAMO He perynupyet BOMPOC O BO3MOXHOCTW B3bICKaHMSA
OEHEXHbIX CPeACTB, MOJSTyYEHHbIX MO JOroBOpY, a Takke BO3MELLEHWS MPUYMHEHHOrO Bpeda, B TOM yucre
MOparbHOro, C CypporaTtHo Matepu, oTka3aBLlencs otaaTb pebeHka. B Tom criyyae, ecnu cypporatHas MaTb He
AaeT cornacus Ha 3anucb CynpyroB B KayecTBe poauTenend M ecnu cypporaTHas maTb cocTouT B 6pake, TO
AenicTByeT npesymnuMs OTLOBCTBa e€e Cynpyra, ecnu HeT - TO 3anucb o6 oTue MpousBoauTCH Ha obwmx
OCHoBaHusIX. Ecnu xe cypporatHas MaTb JaeT corflacue Ha 3anucb CyrnpyroB B KadecTBe poauTenemn, KoTopoe
OOMKHO ObITb BbIPaXXEHO B MMCbMEHHON hopMe 1 yAOCTOBEPEHO PYKOBOAMUTENEM MEONLIMHCKOIO YYPEXAEHUS, TO
MeOULMHCKOE yupexaeHue BbliaaeT CnpaBky O pOXAeHWW Y cynpyroB pebeHka.

<1> puroposuy E.B. UckyccTBeHHOE ONNOAOTBOPEHNE M UMNNaHTauns ambproHa 4enoseka: AsToped.
auc. ... kaHa. iopua. Hayk. M., 1999. C. 17.

CornacHo n. 5 cT. 16 ®egepanbHoro 3akoHa "O6 akTax rpakAaHCKoro COCTOSHMA" MpU rocygapCTBEHHOM
peructpaumm poxgeHust pebeHka Mo 3asBeHV0 CynpyroB, OaBLUMX COrfacvMe Ha MMMNIaHTauui 3mOpuoHa
OPYrou >XeHLLMHE B LensiX ero BbiHallMBaHWs, OAHOBPEMEHHO C AOKYMEHTOM, NoATBepXAaoWwnm hakT poxgeHms
pebeHka, gormkeH ObiTb NpeacTaBrneH AOKYMEHT, BblAAHHbIA MEOULUHCKOW OpraHuM3auven u nogTeepXaatoLumi
hakT MonyYeHus1 cornmacusi XeHLWuHbl, poauBllen pebeHka (cypporaTHOM MaTepu), Ha 3anucb YKa3aHHbIX
CynpyroB pogutensimm pebeHka.

B HacTosiLee BpeMsa BO3HUKAET HEMaro NPaBoBbIX NPO6eM, CBA3aHHLIX C MpuMeHeHnem meTogos BPT; B
YaCTHOCTU, CEMENHbIM 3aKOHOA4ATENBbCTBOM HE YPErynupoBaHbl CriedyoLLme BONpockl: O 3aluTe npas cynpyra
CypporaTtHoOn matepu, He SBnstoLerocs Guonormyecknm oTUoM pebeHka, HO B OTHOLLUEHUN KOTOPOro OeWcTByeT
npes3ymnuusa OTLIOBCTBA NpY OTKa3e CypporaTtHoOM Matepu otaatb pebeHka; o 3awmTte npae Guonornyeckoro ortua
pebeHka B crnyyae oOTkasa CcypporatHOM MaTtepu oTaaTth pebeHka cynpyram-3akasyuMkam; O MPaBOBbIX
NnocrneacTBUsAX oWNOKM Bpayer Npy NpUMMEHEHUN METOAOB UCKYCCTBEHHOIO OMNMOAOTBOPEHUS ANsl FreHETUYECKUX
1 Bronornyecknx pogmTenen.

Kpowme Toro, B HacTosiLLiee BpeMsi MMpOBasi MeAuLUUHa CTOUT Ha NyTU K BO3MOXHOCTM poXaeHus pebeHka
6e3 yyacTuss MyXYMHbl WM XEHLMHbI. [JOCTaTOMHO OCTPO CTOAT MpOGneMbl KIOHWPOBAHUSA 4YeroBeka W ero
OpraHoB, Nog KOTOPbIM MOHUMAETCA CO3[aHWEe 4YernoBeka, reHEeTUYEeCKM WAEHTUYHOro APYroMy >XUBOMY MMM
yMepLUeMy 4YenoBeky, NyTeM NepeHoca B NMULLEHHYIO Sapa KEeHCKYH NOSOBYIO KNETKY gapa COMaTUYeCKOM KNeTKn
yenoBeka. [laHHble Npobnembl Ha CErOA4HSA HE YperynupoBaHbl HE TONbKO POCCUMCKMM 3aKOHOAATENbCTBOM, HO U
3apybexHbiM. F'eHepanbHas koHdepeHunss KOHECKO 11 Hoabps 1997 r. npuHsina Bceobuwyto geknapauuio o
reHome 4erioBeka M O npasax uenoseka. B cT. 11 [eknapauum o reHome 3akpennsetrca npuHuun: "He
JOMyCcKaeTcs npakTuka, NpoTUBOpeYaLLlas YernoBe4yeckoMy JOCTOMHCTBY, Takas, Kak MnpakTMka KIOHMPOBaHWS B
Luensx BOCMPOM3BOACTBA 4YernoBeyeckon ocobu". B passutne atoro gokymeHta 8 mapta 2005 r. npuHdATta



Oeknapauns OOH o knoHupoBaHun 4Yenoseka. OHa He COOEPXUT MOMOXEHUW, CTPOro  OCYXXAaloLuX
KNMOHMPOBaHWE, U He yCTaHaBnuMBaeT ero 3anpet. [JOKyMEeHT HOCUT peKkoMeHAaTernbHbld XxapakTep. Ha aT1o
yKa3blBaeT ero CoAepxaHue - Np13biB K rocyaapcTBaM NpUHATL BCE Mepbl, HE0OX0AMMbIE A4Sl COOTBETCTBYOLLEN
3almUTbl YEINTOBEYECKON XM3HU B MpoOLecce NPUMEHEHUST OOCTMXEHUA OMOMOrMyecknx Hayk; 3anpeTuTb BCe
POpPMbI KIMOHMPOBAHWS NMOAEN B TAaKOW Mepe, B KakOM OHU HECOBMECTUMbI C YENOBEYECKMM [OCTOMHCTBOM WU
3aLlUTON YErIOBEYECKON XU3HW; MPUHATE Mepbl, HeoOXoauMble AN 3anpelleHust UCMorib30BaHUA MeTod0B
reHHOW MWHXEHepun, KOTopble MOryT MpPOTMBOPEYUTL YEroBEYECKOMY [OOCTOUHCTBY; MPUHATL Mepbl Ans
NpefoTBpaLLEHUSA SKCMITyaTaLMM XEHLLMH B NPOLIECCE NPUMEHEHNST JOCTVXKEHUIN BUONOrMyecknx Hayk <1>.

<1> Cm.;: PomaHoBckui . KnoHnpoBaHue: npaBoBbie acnekTbl // 3akoHHocTb. 2006. N 1.

3akoHbl O 3anpeTe KMNOHMPOBAHWS MPUHATBI BO MHOMMX CTpaHax Mupa; Tak, Hanpumep, KoHcTuTyuums
LWeenuapumn 2000 r. ycTtaHoBMMa 3anpeT Ha KrnoHWpoBaHue; depepanbHbli 3akoH PP o 3awmTte ambpuvoHOoB
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MpeactaButenu 13 ctpaH - ydactHuy CoBeTa EBponbl B aHBape 1998 r. nognucanu cornaileHue,
3anpeLuaroLlee KNoHNMpoBaHNE YeroBeka, HO JOMNyCKaloLee KNOHMPOBAHME KIETOK B UCCNeA0BaTENbCKUX LENsX.

B HeKkoTOpbIX CTpaHax 3anpeLleHo He TOMbKO KIOHMPOBaHKE, HO TakKe U Ntobble UCKYCCTBEHHbIE MeTonbl
penpoayKuMm YenoBeka, a MPOTMB CypporaTHOro MaTepyHcTea BoicTynun B 1989 r. cneumnanbHbIl SKCNEPTHbIN
komuTeT CoBeTa EBponbl Mo GMO3TMKE M MCKYCCTBEHHbIM METO4AM LETOPOXOEHWs, BblpaboTaB psg oOwmx
MPVHUMUMNOB MPUMEHUTENBHO K AaHHOW npobneme:

1) HM oavH MegpabOTHUK UNN MEAWUMHCKOE YYpPEXOAEeHWe He AOMMKHbl MCMONb30BaTb WCKYCCTBEHHbIE
MeToAbl 4EeTOPOXAEHMS ANs 3a4aTust pebeHka ¢ Lenbio BbiHalWMBaHWS CypporaTHOW MaTephbio;

2) HW OOMH KOHTPaKT WNW COrnalleHne Mexay CypporaTHOM MaTepbio M TEM NULOM WnM MNapon, Ans
KOTOPbIX OHa BblHALWIMBAET pebeHka, He AOMKHbI UMETb 3aKOHHOW CUMbI;

3) Bcsikasg nocpegHuMYeckas LEATENbHOCTb B MOMb3y JUL, 3aMHTEPECOBaHHbIX B  CypporaTtHOM
MaTEPUHCTBE, a TaKkkKe BCsiKasi CBA3aHHas C 3TMM pekrnamHas 4esiTeNbHOCTb AOMKHbI ObiThb 3anpelueHbl. [yHKT 4
BBOOWUT MCKIIIOYEHME: rocygapcTBa MOTMYT B WCKMKOYUTENbHBLIX CIydasX, OFOBOPEHHbIX B HaLWOHAarbHOM
3aKoHoOaTenbCTBE, PaspelnTs MeaUUMHCKOMY pPabOoTHUKY WU YYPEXOEHU0 NPOM3BECTM WCKYCCTBEHHOE
ONMNOAOTBOPEHNE CypporaTHOM MaTepu Mpu yCrioBWM, YTO CypporaTHasi MaTb He nonydaeT martepuarnbHom
BbIFOAbl OT 3TOM OMNepauun U UMEET NPaBo MOCe PoAoB ocTaBUTL pebeHka cebe.

Perncrpauus poxageHusa pebeHka.

MpoucxoxgeHve pebeHka OT maTtepu M OTua OTpaXaeTcsa B akTe rocyAapCTBEHHOW perncrpaumun
poxaeHusa. B cootBetctBUM ¢ n. 1 c1. 15 ®epepanbHoro 3akoHa "OO6 akTax rpaxxgaHCKoOro COCTOSHUS
pernctpaumsa poxaeHus pe6eHKa NPou3BOAUTCA B OpraHax 3arca no Mecty poxpaeHus peb6eHKa wunu no
MeCTy XuTenbCTBa poauTenen (ogHoro w3 poguTenen). B aktoBon 3anucm o poxaeHun pebeHka
yKasblBaeTCs ero Mecto poxaeHus. Ecnv pogutenu (oavH us pogutenei) NpoXneatoT B CENbCKOM MOCENEHNN,
MO MX XXENaHN0 BMECTO (PaKTUYECKOro MecTa poxaeHust pebeHka MoOXeT OblTb yka3aHO MEeCTO XWMTenbCcTBa
poauTenen (O4HOro U3 poauTenen).

B Tom cnydyae, ecnn pebeHok poauncs npu nepeesge (B camonete, Ha cygHe, B noe3ge U T.4.),
pervcTpaums poXxaeHus NponsBoAnNTCS OpraHoM 3arca no MecTy XMTenbCTBa pogutenen (0gHoro n3 poguTenen)
nnu ntobbiM opraHom 3arca, pacnonoXeHHbIM N0 MapLUpyTy criefoBaHus TpaHcnopTa. MNpu poxaeHnn pebeHka B
TaKuX CUTYyaLMsX MECTOM pOXOeHUs pebeHKa ykasblBaeTCs MECTO roCy[apCTBEHHOW pEerncrpaumn poxgeHust
pebeHka. Ecnv pebeHoK, poauTenu KoToporo - rpaxxkgaHe PP, poaunca 3a npegenamu cTpaHbl, TO permcrpaums
poXaeHus MoxeT ObITb NpoM3BeAeHa B COOTBETCTBYHOLLEM KOHCYIbCKOM yypexaeHun PO.

Poantenu nnn ogmH n3 pogntenen JOMkHbl B TeYEHNE OOHOr0 Mecsila Co AHS poxaeHus pebeHka 3asaBuTb
O €ero poXAeHuWM YCTHO MNM nucbMeHHO. Kogekc 3akoHOB 06 akTax rpaXkgaHCKOro COCTOsiHMS, OpadHoM,
ceMenHOM n onekyHckoM npase 1918 r. ycrtaHaBnuBan TpexOHEBHbIN CPOK obpalleHus C 3asdBrneHveM O
poxaeHun pedeHka. Mpu 3ToM akT poXxaeHus AormkeH Obin ObiTb 3aCBUAETENBCTBOBAH ABYMS NULAMK, cyuTas
B TOM YMCIIE U 3asBUTENEN.

OcHoBaHUsAMY ANsi rocygapCTBEHHOW pernctpauun poxaeHunst pebeHka, cornacHo cT. 14 depepanbHOro
3akoHa "OB6 akTax rpaxgaHCcKoro COCTosiHUS", ABNSATCS:

- OKYMEHT yCTaHOBNEHHON (POPMbI O POXKAEHWM, BblAHHbIA MEANLMHCKOW OpraHu3aumMen HesaBuCcMMO OT



ee opraHn3aunoHHO-NPaBoBON (hOpPMbI, B KOTOPOI NPOUCXOAMIN Poabl;

- JOKYMEHT YCTaHOBIEHHOW (POpPMbl O POXAEHUU, BblAaHHbIN MEOULIMHCKON opraHusaLmen, Bpay KoTopoun
OKasblBan MeAMUMHCKYI0 MOMOLWb MpU pogax WM B KOTOPYK obpaTtunace Matb Mocre popoB, Imbo
WHAVMBUOYyanbHbIM NpeanpuHUMaTerneM, OCYLLECTBASAWNM MEONLUMHCKYIO AeATenbHOCTb, - MpuM podax BHE
MeOULMHCKOWN opraHv3aunm;

- 3agBreHue nuua, NpUCYTCTBOBAaBLLUEro BO BPEMsS POAOB, O poxaeHwn pebeHka - npu poaax BHe
MeOULUMHCKOWN opraHm3aumm n 6e3 okaszaHust MeguMuNUHCKON NOMOLLN;

- peweHune cyga ob yctaHoBneHun hakta poxaeHus pebeHka JaHHON XEHLLMHON.

Mpu rocynapCTBEHHON peructpaumm poxgeHus pebeHka no 3asiBNEHWIO CynpyroB, AaBLUMX cOrflacue Ha
UMmnnaHTaumio amMbproHa CypporaTHOM MaTtepu, OAHOBPEMEHHO C [OKYMEHTOM, MOATBEPXKAAoWMM aKT
poxaeHusa pebeHka, JOmMkeH ObiTb NpeacTaBneH OOKYMEHT, MOATBEPXAAlLWMin akT nonydeHus cornacus
CypporaTHoOM MaTepu Ha 3anucb yKasaHHbIX CynpyroB poautensiMu pebeHka. Takol OOKYMEHT, Kak MpaBuIio,
BbldaeTcss MeAWLMHCKOW opraHusaumen, B KOTOPOW COCTOAnUChb pofbl. be3 cornacusa cypporaTHou martepu
Cynpyru He MoryT BbITb 3anMcaHbl poguTensiMmm pebeHka.

3anuck o0 poauTensax pebeHka BHOCUTCS B 3aNnChb akTa O poXaeHun B cootBeTcTBum co cT. 51 CK PO un cT.
17 ®enepanbHoro 3akoHa "O6 akTax rpaxxaaHckoro coctosiHus". CBeaeHnst 0 MaTepu BHOCSTCS HA OCHOBaHMU
BbllLieHa3BaHHbIX [JOKYMEHTOB, a cBegeHusi o6 oTue - B 3aBUCUMMOCTM OT TOro, AEWCTBYET NM Mpe3ymnums
OTLOBCTBA, OTLIOBCTBO YCTaHOBMEHO [0OpOBOMbHO nnbo npuHyauTensHo. B npoTuBHOM cnydae damunus
pebeHka 3anuckiBaeTcs Mo haMunmm maTtepu, UMsi U OTYECTBO oTLa pebeHka - no ee ykasaHuto. Mo xenaHuto
mMaTepu cBedeHus 00 oTue pebeHka B 3anvcb akTa O poXaeHun pebeHka MOoryT He BHOCUMTbCS. BHeceHHble
CBeEHVs1 He MOryT CHyXWTb NpPenaTCTBMEM [ANs pelleHus Borpoca 00 YCTaHOBMEHWM OTLOBCTBA B
nocneayoLem.

OcobbIi NopsiAoK perncTpaunm poxageHuss yctaHosneH cT. 19 ®depepanbHoro 3akoHa "O6 akrtax
rpaXx4aHCKoro COCTOSHUA" B OTHOLLEHNWM HawdeHHoro (nogkuHyTtoro) pebeHka. OpraH BHYTPEHHUX Aer, oprad
OMneKkun 1 None4YnTenbLCcTBa NMBo MeauuMHCKas opraHv3aumsi, BOCMMTATENbHAas opraHusauus Wnm opraHuvsauusi
couManbHOWM 3alUMTbl HaceneHus, B KOTOPYt MNoMmelleH pebeHoKk, 00s3aHbl 3asiBUTb O rOCygapCTBEHHON
pervcTpaunm poxaeHust HangeHHoro (NoAKMHYTOoro) pebeHka, poaMTENN KOTOPOro HEU3BECTHbI, HE MO3AHEE YeMm
yepes ceMb AHEN Co AHsl 06HapyxeHus pebeHka.

Jlvuo, Haweawee pebeHka, 0653aHO 3asBUTL 06 9TOM B TedeHne 48 4acoB B OpraH BHYTPEHHUX Aen nnn B
opraH oneku 1 nonevYnTenbcTBa NO MecTy obHapyxeHus pebeHka.

OaHOBpEMEHHO C 3asiBNeHMEM O FOCY4apCTBEHHOW peructpauum poXaeHUs HangeHHoro (NoaKMHYTOro)
pebeHka fOmKHbI ObITb MpeaCcTaBneHsb:

- BOKyMeHT 06 obHapyxeHun pebeHka, BblOaHHbBI OpraHOM BHYTPEHHWMX AEN WX OpraHoM OMeKkn U
nonevynmTenbCcTBa, C yka3daHMeMm BpeMeHu, MecTa 1 0BCTOATENbCTB, NPU KOTOPbIX pebeHoK HanaeH;

- DOKYMEHT, BblOaHHbI MEOMLUMHCKOW OpraHusaumen M noaTBepXaarlolmi BO3pacT M NOS HangEeHHoro
(nogkuHyTOro) pebeHka.

CefeHuns o poguTensix HangeHHoro (MOAKUHYTOro) pebeHka B 3anucb akTta O ero poXaeHWn He BHOCSITCS.

HekoTopble 0COBEHHOCTU FOCYAapCTBEHHOW perncrpauun npeaycMoTpeHbl B OTHOLUEHUN POXOEHUS
pebeHka, poauMBLLErocsi MEPTBLIM UM YMepLUEro Ha nepeoni Hegene xusHu (cT. 20 ®egepanbHoro 3akoHa "OO0
aKTax rpaxgaHcKoro coctosaHms"), n pebeHka, 4OCTULIEro Bo3pacta OgHoro roga u 6onee (ct. 21 degepanbHoOro
3akoHa "OB6 akTax rpaxgaHCckoro CoctosHms").

3HauyeHune rocyfapCTBEHHOW permcTpaumm poxaeHusa pebeHka CoCTouT B TOM, YTO MULb Ha OCHOBaHWUU
TaKkoW pervcTpaummM BO3HUKAKOT puanyeckne npaea M 00S3aHHOCTM B OTHOLUEHUSIX MeEXAY POAUTENsSMU W
OeTbMW, NPeayCMOTPEHHbIE CEMENHBIM, MPaXXAaHCKNM, a Takke UHBIMU OTPacnsMKU 3aKoHOA4ATeNbCTBA.

3anucb poguTtenen B KHWAre 3anmucu akToB FPadKOaHCKOro COCTOSIHUSI MOXET ObITb OCrMopeHa TOSMbKO B
cynebHom nopsigke. CemenHbin kogekc P® He ponyckaeT ocnapuBaHuMs OTUOBCTBA (MaTepuHCTBA) B
agMUHUCTPaATUBHOM Mnopsiake nyTem obpallleHus B opraHbl 3arca gaxe B TOM crnydae, korga maTb, hakTU4ecKui
oTeL, Unu nuuo, 3anucaHHoe B KHUre 3anucu akToB rpaxJaHCKoro COCTOAHUSA B KayecTBe oTua pebeHka, xenatoT
N3MeHUTb 3anucb 00 oTue pebeHka.

3anuck 06 oTue pebeHka MOXeT ObITb OcnopeHa no TpeboBaHMIo Nuu, ykKasaHHbix B N. 1 cT. 52 CK P, a
WMEHHO:

- Nnua, 3anMcaHHOro B KayecTBe oTua unm maTepu pebeHka (HecoBepLUeHHONMEeTHWEe poauTenu Brpase
npu3HaBaTb UM OcrnapuBaTb CBOE OTLIOBCTBO UM MAaTEPUHCTBO HE3ABMCMMO OT BO3pacTa);

- nyua, hakTUYeckn ABMSIOLLEroCcs OTLOM U MaTepblo pebeHka;

- camoro pebeHka no JOCTUXEHUN UM COBEPLUEHHONETUS;

- onekyHa (noneunTtens) pebeHka;

- OneKyHa poauTens, MPU3HaHHOIro Cy4OM HeeeCrnoCOGHbIM.

3annch B KHUre akTOB rpaXa4aHCKOro COCTOosAHMS 06 OTLOBCTBE (MaTEPUHCTBE) MOXET BbITb OCnopeHa:

1) B cnyyae, korga nvua, 3anncaHHble B Ka4ecTBe Mmatepu 1 oTua pebeHka, cocTtoaT B Gpake;



2) B cnyvae, Korga poauTenu He COCTOSIT B Gpake 1 3anncb 0 MaTepu Obina npou3BedeHa Mo 3asiBrEHMUI0
maTtepu, a 3anucb 06 oTue

- N0 COBMECTHOMY 3asiBfIeHNI0 MaTepu 1 otua pebeHka nnu

- Mo 3asABneHnio oTua pebeHka c cornmacus opraHoOB ONeKn U noneynTenscTBa B Criydae CMepTu maTepwm,
npu3HaHMsa ee HegeecnocobHON, HEBO3MOXHOCTWU YCTaHOBMEHUS MeCTa HaxOXAeHWs maTepu unm B crnydae
nULweHns ee poanTENbCKUX Npas;

- M0 peLleHuto cyaa.

Hena o6 ocnapvBaHuy OTLIOBCTBA paccMaTpuBaloTCA B paMKax WMCKOBOro npousBoactea. PaHee Kogekc o
6pake n cembe PCOCP npegycmaTtpvBan roamnyHbIA CPOK MCKOBOW AABHOCTM MO OCMapMBaHWMIO OTLOBCTBA WK
MaTepuvHCTBa C MOMEHTa, Korga nuuy, 3anucaHHOMYy B KayecTBe OTLA WM martepu, CTano W3BECTHO O
npoussegeHHon 3anucu. B HacToswee Bpemsi CPOKM WCKOBOW [AaBHOCTM Ha [AdaHHble TpeboBaHus He
pacnpocTpaHsaoTCS.

B psige cnyyaes npaBo nuu, 3anucaHHbIX B Ka4ecTBe OTua U Mmatepu pebeHka, ocnapmusaTtb OTLIOBCTBO MU
MaTepUHCTBO OrPaHNYEHO B MHTepecax npexae Bcero camoro pebeHka, B YaCTHOCTU:

- €CfM B MOMEHT 3an1cu 3TOMy nunuy 6b1f10 M3BECTHO, YTO OHO (PaKTUYECKN HE SBNSETCH OTLOM pebeHka;

- ecnu cynpyr gan cornacue B MUCbMEHHOW OopMe Ha nNpUMEHeHWe MeToda WCKYCCTBEHHOro
ONMNOAOTBOPEHNS UNN Ha UMNNaHTaunlo aMBpPrOoHa;

- ecnu cynpyru ganu cornacue Ha UMnnaHTauuio aMOproHa Opyrov XXeHLmHe.

YKasaHHble nuua, a Takke cypporaTtHas MaTtb MOCre COBEPLUEHWUs 3anucu poauTene B KHUre 3anucen
pOXOEHWI He BNpase Npu ocnapvMBaHnM MaTepuHCTBA UM OTLOBCTBA CCbINaTbCA Ha 3TM 06CTOATENLCTBA.

§ 2. MNpaBa HecoBepLUEHHONETHUX AeTEN

MoHaTue pebeHka pnaetcsa B cT. 1 KoHBeHuun OOH "O npaBax pebeHka" u n. 1 ct. 54 CK P®. Pe6eHkom
ABNsAeTCs NMuUo, He gocTurwee Bo3pacta 18 ner. [lpaBa HecoBepLUeHHONETHUX AeTeln, NpeayCMOTPEeHHble
CemeliHbIM kogekcoMm PP, 0encTBYOT 0O AOCTWKEHNUst pebeHKOM CoBepLUEeHHONETHs, T.e. Bo3pacTa 18 ner.

Kak y>xe otmevanocbk, Bceobwas geknapauuns npae venoBeka ot 10 gekabps 1948 r., KoHseHums OOH "O
npaeax pebeHka" 1989 r., ct. 53 CK PO, apyrne BHyTpEHHUE N MeXAYHapOLHble HOPMATMBHbIE MPABOBLIE aKThbI
npegycMaTpyBaloT PaBEHCTBO MNpaB A4eTEN HE3aBMCMMO OT WX MPOUCXOXAEHMWS, POXOEeHUA B Opake unm BHe
bpaka. KoHBeHuma OOH "O npaBax pebeHka" ucxoamt M3 TOro, YTO BCE FOCyAapCTBa-y4aCTHUKU YyBaXKalT ©
obecneunBaloT NpaBa Kaxagoro pedeHka 6e3 kakon-nMbo AMCKPUMMHALUK (HE3AaBUCUMO OT pachkl, POXAEHMS B
Opake unn BHe Opaka, MMYLLECTBEHHOIO MOMOXEHWS, COCTOSIHUS 300pOBbs U T.M.), @ Takke obecneymBaloT
pebeHKy 3awmnTy 1 3aboTy, KOTOpble HEOOX0AMMBI AN ero Gnaronony4us.

JIn4yHblE HEMMYLLECTBEHHbIE N MMYLLIECTBEHHbIE NpaBa HECOBEPLUEHHOMNETHUX AeTer NpeayCMOTPEHbl He
TonbKO M. 11 n gpyrumn nonoxeHmsamm CemenHoro kogekca, Ho U MHbIMM HOPMAaTUBHBIMK MPABOBbLIMU aKTaMm
(Hanpumep, paxpaHckum kopekcoMm, denepanbHbiM 3akOHOM OT 24 uions 1998 r. N 124-d3 "O6 OCHOBHbIX
rapaHTusx npae pebeHka B Poccuiickon defepaummn’”, MexayHapogHbIMM LOroBopaMu, B YacTHOCTM KoHBeHUMEN
OOH "O npaBax pebeHka", n gp.). Tak, K TMYHbIM HEMMYLLECTBEHHbIM NpaBaM pe6eHKa OTHOCATCA:

- MPaBO XWUTb U BOCNUTLIBATbCH B CEMbE;

- MpaBo Ha obLeHne C poanTensammn 1 ApyrumMu poacTBEHHUKAMMU;

- NpaBo Ha 3aLMTYy;

- NpaBo BblpaXaTb CBOE MHEHME;

- NpaBo Ha M4, 0TYECTBO, PaMUMNIO;

- Apyrve npasa.

lMpaBa n 06513aHHOCTN pebeHKa BO3HNKAIOT B OTHOLLEHUSIX MeXaOy peOeHKOM U mMaTepblo 1 oTuom. B Tom
crnyyae, €cnvM OTUOBCTBO He YCTaHOBMEHO HW [A0OpPOBOMbHO, HW MNPUHYAWUTENBHO, MNPaBOBblE OTHOLUEHMWS
BO3HMKAOT TOMbKO Mexay pebeHkom n ero maTepbto. B cnydyae obOHapyXeHus HaMgeHHOro MnvM MOLKUHYTOro
pebeHka NnpaBoOBble OTHOLUEHUS Mexay pebeHKOM W poanTensiMM He BO3HUKAKT, 3a WUCKNIOYEHMEM Crny4daeB
o6bsBNeHns poguTenen. JlnweHne unmn orpaHnyeHne poamMTeNbCKUX NpaB BrMSeT HA 06beM B3aMMHbIX MpaB U
obs3aHHOCTEN poguTenen n geten. Tak, Npy NIMWIEHUN POAUTENBCKUX NPaB poauTENU TepsitoT HacneaCTBEHHble
npasa, NpPaBo Ha MNofy4yeHne anMMEeHTOB OT AeTeln 1 gpyrve npasa, HO Npu 3TOM Yy pebeHka COoxpaHseTcs npaBo
Ha cogepxaHue. Kpome Toro, cornacHo ct. 1075 'K P® Ha poguTens, NULIEHHOro poauTenbCKuX npas, cyn
MOXET BO3MOXWUTb OTBETCTBEHHOCTb 3a Bpe[, MPUYUHEHHBIN €ro HeCOBEPLUEHHOMNETHMM pPebEeHKOM B TeYeHue
Tpex net nocne nNULIEHUs poauTens poauTenNbCKUX NpaB, ecnu nosefeHue pebeHka, noBnekwee npuYMHeHue
Bpena, SIBUNOCh CreACTBUEM HEHAANEXALLEro OCYLLECTBIEHNSI POAUTENBCKMX 00S3aHHOCTEN.

CemeliHoe 3aKoHOOATENLCTBO PEryNMpyeT Te NpaBa HECOBEPLUEHHONETHUX AETEN, KOTOPbIE BO3HUKAIOT M3
OTHOLUEHUIN B CEMbE, MeXay YfieHaMn CEMbM KaK C y4acTUeM poauTenen (poanTenbCkme NpaBoOOTHOLLEHMS), Tak
N OpYrux 4neHoB cembu (6abyLLKM, AeAyLKN U OPYTMX POACTBEHHUKOB).

K Hanbonee BaXXHbIM NMNYHbIM HEUMYLLLECTBEHHBIM NpaBamM pebeHKka OTHOCATCS B3aUMOCBSA3aHHbIE MEXay



cobol npaBo pebeHka XWUTb U BOCMUTLIBATLCA B CEMbE, MPABO 3HATb CBOUX POAUTENEN, NPaBOo Ha MX 3ab0Ty 1 Ha
COBMECTHOE C HUMW NPOXMBaHWE, 3a UCKITIIOYEHNEM Cly4aeB, Korga aTo NpoTUBOPEYNT MHTepecam pebeHka. OTu
npaea npegycmoTpeHsbl cT. 54 CK PO.

Mpobnema BocnuTaHusA pebeHka B CEMbe SBMSAETCS CEPbEe3HOM coumarnbHOM npobnemon Ans Hawen
CTpaHbl.

Mpu OTCYTCTBUU poauTENEN, NMULLEHUN POAUTENBCKUX NPaB UM B OPYrUX Criydasix yTpaTbl poAUTENbCKOro
noneveHusi NpaBo pebeHka Ha BOCMUTaAHWE B CeMbe oObecneyvvMBaeTCsl OpraHoOM OMeku U MoneyvnuTenscTBa B
COOTBETCTBMM C MPUHLUMNOM MPUOPUTETHOIO CEMenHoro BocnuTanusi. Cpegu ¢opm ycTponctBa pebeHka,
ocTaBLlerocs 6e3 noneyeHms poguTenen, NPUOPUTETHON SABNSETCS YCbIHOBMEHWe. Kpome Toro, npuMMEHSoTCS
Takve opMbl, Kak nepegaya B MPUEMHYIO CEMbIO, B CEMbIO ONeKyHa (noneynTens), noMeLweHe B AETCKUA OOM
CEMEeNHOro Tuna, B naTpoHaTHY CeMbio. M nyLb Npy OTCYTCTBMM BO3MOXHOCTW YCTPOWUCTBa pebeHka B Cemblo
OH NepepaeTcs Ha BocnuTaHue B AeTCK1e opraHusaumm.

MNMpaBo pebGeHka 3HaTb CBOUX poauTenemn UMeeT pag UCKITIOYEHUIA, B HYaCTHOCTU:

- P YCbIHOBMNEHWM;

- Npu poxaeHun pebeHka B pesynbTate NpYMEHEHNs METOA0B UCKYCCTBEHHOW PENnpoAyKLMU 4YerioBeka, B
TOM 4Yucne npu poxgeHun pebeHka cypporaTtHON MaTepbHo.

Ecnun pebeHok 6bin HangeH, NOAKMHYT, B criydyae 00OPOBOMNBHOMO YCTaHOBMEHWUS OTLOBCTBA NMLIOM, He
ABNAOLLMMCA Buonornvyeckum oTuUoM pebeHka, u B Apyrux cnydasix pebeHok BnpaBe 3HaTb CBOUX BMOMOrM4eckmnx
poauTenen.

MpaBo Ha cCOBMeCTHOE C poAUTENIAMM NPOXUBaHNE NMEET TaKKe PSS UCKITKOYEHNIA, KOTOPbIE CBSA3aHbI C
HeODOXOAMMOCTBIO 3alUMTbl MHTEpecoB pebeHka, Hampumep, B Tex cnydasx, Korga ocTtaBrieHne pebeHka c
poANTENSAMM YrpoXaeT ero HopMasnbHOMY PU3NYECKOMY M NCUXUYECKOMY COCTOSHUMIO. o nHTepecamn pebeHka
HeobxoaMMo noHumaTb obecnedeHne emy 340pOBOro obpasa XMU3HW, HOPMarnbHOrO NCUXUYECKOTO U (PM3NYECKOro
pasBuTUSA, Nony4yeHns obpasoBaHUd, Haanexallmx maTepmanbHO-0bITOBbIX YCIOBUA N UHbIX NOTPEBHOCTEN.

MyHkT 5 MocTtaHoeneHus NneHyma BepxosHoro Cyaa P® ot 27 masa 1998 r. N 10 "O npumeHeHun cygamwu
3aKoHogaTenbCTBa NpY pa3peLleHMn CNopoB, CBA3aHHbIX C BOCMMTaHMEM AeTel" faeT pasbscHeHWe, YTo, peLuas
BOMPOC O MECTE >XUTEeNbCTBa HECOBEPLUEHHONETHEr0 NpW pasgenbHOM MNPOXMBAHUMM  €ro  poguTenen
(He3aBMCUMO OT TOro, COCTOSAT N OHU B Bpake), He0BX0ANMO MMETb B BUAY, YTO MECTO XMTENbCTBa pebeHka
onpegensieTca UCXoAsa U3 ero MHTEepecoB, a Takke 00s3aTeNbHO y4uTbiBaTb MHEHME pebeHka, OOCTUrlero
Bo3pacta 10 neT, npu ycroBun, 4To 3TO HE NPOTMBOPEUUT ero nHTepecam (n. 3 ct. 65, c1. 57 CK).

MNpaBo pebeHka Ha obLueHMe C poauTeNsaMM U APYrMMU poACTBEHHUKamMM npeaycmotpeHo cr. 55 CK
P®. PebeHok nmeeT npaBo Ha obLieHne ¢ obonmn poguTensamu, gegyLlikon, 6abyikon, 6patbamu, cectpamu wu
OpYrvMy poOCTBEHHMKaMU, MPaBo Ha obLeHne, KOTopoe BKMoYaeT B cebs He TOMbKO NpPaBo Ha NUYHbIE BCTPEYH,
HO 1 NpaBo obLLeHns No TenedoHy, SNIEKTPOHHOM NoyTe, B cucteMe on-line. PactopxxeHue Gpaka pogutenen,
Nnpu3HaHue ero HeAenCTBUTENbHBIM U pa3fernbHoe NPOXMBaAHNE poaUTENEN He BNUAIOT Ha npaBa pebeHka. B
cny4vae pasfenbHoOro NpoXxuBaHus poguTtenen pebeHok MeeT npaBo Ha o0LeHne ¢ KaxabiM n3 Hux. PebeHok
MMeeT NpaBo Ha 0bLLEHNE CO CBOUMU POAUTENSMU TaKKe B Crlyvae NX NPOXMBaHNUS B pa3HbIX rocygapcTBax.

CornacHo cT. 10 KoHBeHumn OOH "O npaBax pebeHka" 1989 r., B cOOTBETCTBMM C 0053aTENLCTBOM
rocygapcrB-y4acTHUKOB Mo M. 1 cT. 9 3asBneHus pebeHka unm ero poantenen Ha Bbe3g B Takoe rocygapcTBo
WNn Bble3[ U3 HEero C Lenblo BOCCOEOUHEHMS CEeMbW OOIMKHbI paccMaTpuBaTbCHA rocydapCTBaMu-y4acTHUKAMM
NO3NTMBHBIM, TYMaHHbIM W onepaTuMBHbIM ob6pas3om. [ocygapcTBa-yvyacTHUMKM obecneuvBaloT, 4ToObI nogava
TaKoro 3asiBNeHns He npuBoauna K HebnaronpuaTHbIM NOCNEACTBUAM AN 3asiBUTENEN U UYNEHOB UX CeMen.
PebeHok, poguTeny KOTOPOro NpoXMBAKT B pasHbIX roCy4apcTBax, MMeeT NpaBo NoAAEPKMBATL HA PEryrnsipHON
OCHOBE, 3a WCKMOYEHMEM OCODbIX OOCTOATENBLCTB, SMYHbIE OTHOLIEHWS W MNpsIMble KOHTaKTbl C  oGoumun
poaunTenammu. B cooTBeTCTBUMM C 00A3aTeNbCTBOM TOCYAapCTB-y4aCTHMKOB MO M. 2 CcT. 9 3TM rocygapcrea
yBarkaloT NpaBo pebeHKa 1 ero poanTenen Kak noknaate nbylo CTpaHy, BKMYasi CBOK COOCTBEHHYHD, Tak U
BO3BpalllaTbCA B CBOK CTpaHy. B oTHOweHun npaBa nokupaTtb nobyro CTpaHy OENCTBYHT TOMbKO Takue
OrpaHNYeHUsl, Kakme yCTaHOBMEHbl 3aKOHOM U HeobOXoauMbl AN oxpaHbl rocyaapcTBEHHOM 6Ge3onacHocTy,
obLecTBeHHoro nopsigka (ordre public), 30opoBba NN HPAaBCTBEHHOCTU HACENEHUS UK NpaB U cBoGoa OpYyrnx
L, N COBMECTMMbI C MPU3HaHHBbIMU B HacToswen KoHBeHL MM ApyrMMy NpaBamu.

[Mpy BO3HWKHOBEHWM 3KCTPEMArbHbIX CUTyauun (HanpuMmep, 3adepXaHus, apecTa, 3akfio4vyeHus nog
CTpaxy, HaxoXxaeHns B rie4ebHOM ydpexaeHnn 1 T.n.) pebeHoK Takke MMeeT npaBo Ha OO6LleHMe CO CBOMMM
poauTensaMn u poacTBEHHVKAMM, U OrPaHNYEHNE 3TOro NpaBa BO3MOXHO TOSIBKO MPWU HanMU4MM CyLLECTBEHHbIX
npuyvH (HanpymMep, onacHocTU Ansa pebeHka co CTOPOHbI PoACcTBEeHHUKOB). B cootseTctBuM co cT. 96 YIK P®
Ao3HaBaTenb, criegoBaTenb He nosgHee 12 4yacoB C MOMEHTa 3ajepXaHus noJo3peBaeMoro ysegomnser
KOro-nmbo u3 Onu3Knx POACTBEHHUKOB, @ MpPU UX OTCYTCTBMM - OPYrUX POACTBEHHMKOB WNWU MpefocTaBnsieT
BO3MOXHOCTb TAaKOro yBeJoMIIEHNUst caMmoMy nogo3peBaemMomy. [py HeobxoaMMOCTM COXpaHEeHMsT B MHTepecax
npeaBapuTENbHOrO paccrnegoBaHus B TanHe hakTa 3agepxaHnsi yBe4oMIIEHME C COrfacus MpoKypopa MOXeT He
NpoOM3BOOUTBLCH, 3@ MCKMOYEHMEM CryvyaeB, KOrga nogo3peBaeMbil SBNSAETCS HECOBEpLUEHHONeTHUM. B



cooTtBeTCcTBUM CO CT. 423 YIK P® o0 3agepxaHuu, 3aknoyeHnn nog cTpaxy Unm npoaneHnn cpoka copepxaHus
NnoA CTpaXkew HEeCOBEPLUEHHONETHEro NoJo3peBaeMoro, OOBMHAEMOro He3aMennuTeNbHO W3BELLAKTCA €ro
3aKOHHbIe NpeacTaBuTenu. B Tom criyyae, ecrnv poanTenm yKNnoHATCs OoT obweHns ¢ pebGeHkoMm, monaslvM B
3KCTpEeMarnbHy0 CUTyaumio, U He OKa3bIBalOT EMY MOMOLLb, HEOBXOOUMYIO AN CACEHWUS XXNU3HW U 340POBbS, K
HUM MOryT BblTb nNpuMeHeHbl Hopwmbl CT. 125 YK P® 06 yronoBHOM OTBETCTBEHHOCTM, COrMacHoO KOTOPON
3aBeoOMOe ocTaBrieHve 6e3 NOMOLLM N1La, HaxOAsLWerocs B ONacHOM ANsS XU3HW UNW 300POBbS COCTOSHUU U
MWLIEHHOTO BO3MOXHOCTU MPUHATb Mepbl K CaMOCOXPaHEHU0 MO MarnoneTcTsy, CTapocty, OonesHn wnu
BCNeACTBME CBOEN BECMOMOLLHOCTH, B CNy4asx, ECIU BMHOBHbIA MMEST BO3MOXHOCTb OKa3aTb MOMOLLb 3TOMY
nvuy 1 6bin 06a3aH umeTb 0 HeM 3aboTy nMOO cam MOCTaBWi €ro B OMacHoe ANS XM3HW WUIn 340pO0BbS
COCTOsIHME, - Haka3biBaeTcs Wwrpadom B pasmepe Ao 80 Thic. pydnen nnn B pasmepe 3apaboTHOM nnaTbl, Uin
MHOro 40X04a OCYXXOEHHOro 3a NepuoA Ao LWecTn MecsiueB, Nubo obasatenbHbiMM pabotamy Ha cpok o 360
Yyacos, NnM6o ncnpasuTenbHBIMU paboTaMm Ha CPoK A0 OAHOro roga, NMbo NPUHyAUTENbHLIMU paboTamMn Ha CPOK
[0 0HOro roga, NnMbo apecToM Ha CpPoK A0 Tpex MecsLueB, NGO nuwweHem cBoboabl HA CPOK 0 OAHOTO roaa.

B uensix obecneyeHns npaea Ha 3awuTy, obLLEeHMEe NpU HaxoXaeHUn pedeHka B ne4ebHOM yypexaeHun u.
3 cT1. 51 ®egepanbHoro 3akoHa "O6 ocHOBax OXpaHbl 340pOBbs rpaxaaH B Poccuiickon degepaummn” ogHomy 13
poauTenen, MHOMY YIieHy CeMbW WM MHOMY 3aKOHHOMY  NpeAcTaBUTesN0 NpedocTaBnsieTcd MpaBoO Ha
BecnnatHoe COBMECTHOE HaxoxaeHue ¢ pebeHKOM B MeAWUMHCKOW OpraHusauuMu npu okKasaHum emy
MeOULMHCKON MOMOLLY B CTaLMOHAPHLIX YCNOBUSIX B TEYEHME BCEro Nepuoaa fevyeHns HesaBucumo oT BospacTa
pebeHka. [pn COBMECTHOM HaxoXAeHUW B MeAMUMHCKON OpraHmM3aummn B CTauMoOHapHbIX YCMOBUAX C pebGeHKoM
00 OOCTMXKEHMS MM Bo3pacTa 4eTblpex NneT, a ¢ pebeHKkoM cTaplle [[aHHOro Bo3pacTa - MpU  Hanmuyumu
MEeOULMHCKUX NOKa3aHUI nnaTa 3a Co3faHune yCrnoBuin NpebbiBaHMs B CTaLMOHapHbIX YCIIOBMSX, B TOM 4Mche 3a
npegocTaBneHne CnanbHOro MecTa 1 NUTaHns, C yKasdaHHbIX Nl He B3MaeTcsl.

NMpaBo pebGeHka Ha 3awWMUTy CBOMX MpPaB U 3aKOHHbLIX WHTepecoB onpegeneHo ct. 56 CK P®. [Npaso
pebeHka Ha 3aluMTy CBOMX MNpaB W 3aKOHHbIX WHTEPEeCOB KOPPEecnoHAMpYeT C COOTBETCTBYHOLUMMU
06513aHHOCTAMM Npexae BCero poavTenen (Nuu, X 3aMeHsIIoLLMX), a Takke rocyaapCTBEHHbIX U MYHULIMNANbHbIX
OpraHoB, B YaCTHOCTM OPraHoOB OMeKU 1 NoNeYnTenbCTBa, MPOKypaTypbl U cyaa.

3awuTty npaB pebeHka OCyLLIEeCTBNAOT:

- pOAMTENWN, VHbIE 3aKOHHbIE NpeacTaBuTeny;

- opraHbl OMeKN 1 NOMNeYUTeNbLCTBa;

- CYA;

- MPOKYypOp;

- Opyrve rocygapCTBeHHble oOpraHbl W OpraHbl MECTHOIO CaMOyMpaBfieHuss B nNpegenax CBOEW
KOMneTeHLunuy;

- OOIMKHOCTHbIE NMLA OpraHn3auuin 1 NHble rpaxgaHe, KOTOpbiIM CTaHEeT M3BECTHO OO yrpo3e XXWU3HW Wnu
300pOBbI0 pebeHka, 0 HapyLLIEHUW ero NpaB U 3aKOHHbIX WHTEPECcOB B YacTu yBegomrieHns o6 3Tom opraHoB
Onekun N NoneYnTensLCTBa;

- cam pebeHoK, KOTOpbIN BNpaBe CaMOCTOSATENbHO obpallaTbCA 3a 3aluTon CBOMX NpaB, HanpuMep, B
cny4asx 3noynotpebneHnsa poguTensiMm CBOMMKU NpaBaMy nNMbO HENCMONTHEHUS UMK CBOMX 0D0s3aHHOCTen: ¢ 14
net pebeHoK MoOXeT 0bpaTuTbCs B Cya, a A0 AOCTMKEHWst Bo3pacTa 14 neT - B opraHbl ONEKn 1 MoneynTenbCcTBa.
Kpowme Toro, pebeHok BnpaBe 06paTnTbCA B OpraHbl BHYTPEHHMX Aern B TOM Cryyae, ecnu B OEeWCTBUSAX N,
HapyLlalLWux ero npasa, MMeeTCs COCTaB NPeCcTynneHus.

MyHkTOoM 3 cT. 56 CK P® yctaHoBneHa 06593aHHOCTb AOMKHOCTHLIX MWL OpraHv3aumi U WHbIX FpaxkaaH,
KOTOpbIM CTaHeT M3BEeCTHO 00 yrpo3e XW3HWM WNM 340pOBbl0 pebeHka, O HapyLleHWM ero npaB WM 3aKOHHbIX
WHTEPEeCOB, COObLLMTL 06 3TOM B OpraH oneky 1 NonevymTenscTsa No MecTy hakTMYecKoro HaxoXxaeHms pebeHka.

MHCTuTYT 3awmThl NpaB pebeHka HOCUT KOMMIIEKCHBIN XapakTep u BKoyaeT B cebst HOPMbl HE TOJbKO
CEMENHOro, HO W T[PaKOaHCKOro, rpax4aHCKoro npoueccyanbHOro, agMUHUCTPaATUBHOIO, YrofloBHOrO,
MeXOyHapOAHOro U ApYyrux oTpacnen npasa.

KoHBeHums OOH "O npaBax pebeHka" npegycmatpuBaeT HeobxoOuMOCTb 3awmTbl npaB pebeHka oT
cnegyowmnx nocsraTensbCcTB: a) NPOU3BOSILHOMO UMW HE3AaKOHHOIO BMeLLAaTenbCTBa B OCYLLECTBINEHME ero rnpasa
Ha NMYHYIO XXM3Hb UM MoCcAraTenbCTBa Ha YeCTb M JOCTOUHCTBO; 6) Bcex hopm (hM3n4eckoro unm ncuxm4eckoro
Hacunus, ockopbneHnvs nnu 3noynotpebneHus npaBoM, OTCYTCTBUSA 3ab0Tbl MM HebpexHoro obpalleHus,
rpyboro obpalieHus mnu akcnnyatauuun; B) SKOHOMUYECKOM 3KCMyaTaumMyM M BbIMONHEHUA mobon paboTbl,
KOTopasi MOXeT NPeACTaBnATb ONACHOCTb 4SS er0 340POBbSA UMM CIYXWTb NPENATCTBMEM ANS MOMAYyYEeHUs UM
obpaszoBaHMsA NBo HAHOCUTL yLlepb ero 30opPoBbLI0 U PUNYECKOMY, YMCTBEHHOMY, AYXOBHOMY, MOparibHOMY U
counanbHOMy pas3BUTUIO; I) HE3AKOHHOIO NOTPe6NeHNs HApKOTUYECKUX CPeACcTB M MCUXOTPOMHbIX BeELLeCcTB; A)
BCeX (bOpM CeKCyanbHOW 3KCMnyaTauum M CEKCyaribHOMO COBPALLEHUs; €) OeCYEnoOBEYHbIX WU YHMDKAKOLLMX
OOCTOMHCTBO BMAOB OOpalleHUsl WM Hakas3aHus; X) BCeX ApyrMx opM 3KchnyaTauumu, HaHoCAWMX yuiepb
nobomy acnekty 6rnarococtosHusA pebeHka (cT. 16, 19, 32 - 34, 37 KoHBeHLuK).

OpyrMM BaXHENWMM NWYHbIM HEMMYLLECTBEHHbIM npaBoM pebeHka SBNSETCA MpaBO BblpakaTb CBOE



MHEHWE Npu peLleHnn B CeMbe BOMPOCOB, 3aTparMBaloLLmMX ero MHTEPEChl, a Takke ObITb 3acnyllaHHbIM B XoAe
noboro cypebHoro nnu agMuHUcTpaTuBHOro pasdupatensctBa (cT. 57 CK). lNpaBo pebeHka BblpaxaTb CBOe
MHeHue npegycmoTtpeHo cT. 12 KoHeeHumn OOH "O npaBax pebeHka". 'ocygapcTBa-y4acTHMKM obecrneunmBatoT
pebeHKy, cnocobHOMY chopMynMpoBaTh CBOM COOCTBEHHbIE B3IMsiAbl, NPaBO CBOOOAHO BblpaXaTb 3TW B3rMsabl
no BCem BoOMpocaM, 3aTparvsalolwmm uHTepecbl pebeHka, npuyem B3rnggam pebeHka ygenseTcd OOIMKHOe
BHMMaHMe B COOTBETCTBMM C BO3pacToM W 3pernoctbto pebeHka. C aTon uUenbio pebeHKy, B 4aCTHOCTW,
npeaocTaBnseTcs BO3MOXHOCTb ObiTb 3acnywaHHbIM B xode noboro cyaebHoro wunv agMMHUCTPaTMBHOMO
pa3bupartenbCcTBa, 3aTparMBaroLLero MHTepechl pebeHka, NMMbo HenocpeacTBEHHO, NMMOO 4Yepe3 npeacTaBUTENs
UM COOTBETCTBYIOLLMI OpraH, B Mnopsigke, NpegyCMOTPEHHOM MNpouecCyanbHbIMU HOPMaMy  HauMOHAIbHOMO
3aKkoHogaTenbCTBa.

Ocoboe 3HavyeHne MHeHue pebeHka npuobpeTaeT no goctmwkeHun nm Bospacta 10 net. [Jo 10 neT MHeHne
pebeHka Takke MOXeT OblTb YYTEHO; HanpuMMep, Npu BOCCTAHOBIEHUW POAUTENS B POOUTENbCKUX MpaBax
cornacHo ab3. 1 n. 4 ct. 72 CK P® cyq BnpaBe C y4eTOM MHeHuUsi pebeHKa oTkasaTb B yOOBMNETBOPEHWM UCKa
poauTenen (0gHOro U3 HMUX) O BOCCTAHOBIIEHNM B POAUTENBCKUX NpaBax, ECNN BOCCTAHOBIIEHNE B POAUTENBCKUX
npaBax MPOTMBOPEYNT MHTEpPECaAM pebeHka.

Heobxogumo pasnuyaTe yd4eT MHeHus n cornacue pebeHka. B nepBom cnydyae mMoXeT ObITb MPUHSTO
pelueHune, oTnuyaroLeecs ot MHeHuUs pebeHka. Bo BTopom cnydae pelleHne MoxeT ObiTb MPUHATO TOMbKO C
cornacus pebeHka. VcknoyeHne cocTaBnsioT cryyam HeobxoaMMoCTM cCobnoaeHNs TalHbl YCbIHOBMEHUS.

YyeT MHeHus1 pebeHka, gocTurwero Bo3pacta 10 net, ob6sizaTteneH, 3a UCKMNOYEHWEM CryvaeB, Korga
3TO NPOTMBOPEYMT ero uHTepecam. MHeHne pebeHka JOMKHO y4YnUTbIBATHCS:

1) Npu paspeLLeHnn cygom cropa o ToM, € kem byaeTt npoxunsate pebeHOK Npu pasgenbHOM MPOXUBAHUU
poavTenen;

2) npu paspeLueHm CyaoM crnopa no UcKy pogutenen o Bo3BpaTte UM geten (B cnydae, ecnu KTo-nubo
He3aKOHHO yaepXuBaeT aTux geten y cebs);

3) npu paspelleHun cyaoom crnopa Mo WCKY pPOACTBEHHWKOB pebeHka 00 yCcTpaHeHUM nNpensaTcTBUA K
0OLLEeH1Io ¢ HUM B cooTBeTCTBUMU C M. 3 cT. 67 CK P®;

4) npu paccmoTpeHun gen o6 ocnapueaHum 3anncu o6 OTLOBCTBE;

5) npu paspeLueHn poauTensamm BONpPOCOB, KacaloLwMXcs CEMENHOro BOCNUTaHUA geten, nx obpasosaHus,
BblOOpa ob6pa3oBaTeNbHOro yupexaeHus, opmMbl 06yyYeHus.

[ns pelwenns cnepyowmx BONPOCOB ob6sA3aTeNnbHO cornacue pebeHka, gocturwiero so3pacta 10 nert:

1) npyn uameHeHun pebeHKy UMeHW, chamunuu, OoT4YecTBa, B TOM YMCIE€ NPU  YCbIHOBIIEHUU, OTMEHE
ycbiHOBNEeHUsA (N. 4 cT. 59, n. 4 cT. 134, n. 3 cT. 143 CK);

2) Npy BOCCTaHOBMNEHNN poANTENE B poauTenbckux npaeax (n. 4 ct. 72 CK);

3) npu ycbiHoBNeHun pedeHka (n. 1 ct. 132 CK);

4) Npun 3anncuK B KHUre akTOB FPaXKgaHCKOro COCTOSIHUS YCbIHOBUTENENW B KayecTBe poauTenen pebeHka, 3a
NCKIMKOYEHMEM Crny4vaeB, koraa pebeHoK NpoXxuBan B ceMbe YCbIHOBUTENS U CHMTaeT ero CBouMm poautenem (n. 2
cT. 136 CK);

5) npu Ha3Ha4yeHumn onekyHa pebeHky (. 4 cT. 145 CK P®).

BbisicHeHe MHeHWs pebeHKka u ero cornacuss MoXxeT Mpou3BoAUTbLCA B cydebHOM 3acedaHun, B xone
Becenpbl C NpegcTaBMTENEM OPraHoOB OMeKN M nonednTenscTBa. Ecnu npu paspeweHnn crnopa, CBA3aHHOMO C
BOCNWTaAHMEM [eTel, cyd npuaeT K BbiBody O HeobxogMMocTu onpoca B cygebHom 3acefaHum
HEeCOBEpLUEHHOMNETHErO B LENsX BbISCHEHUS €ro MHEHWst MO paccmatpuBaemoMy Bonpocy (cT. 57 CK), To
crefyeT npeaBapuTENbHO BbICHUTb MHEHME opraHa oOfnekun W fnoneynTenbcTBa O TOM, He OKaXeT
HebnaronpuATHOroO BO34EeNCTBUSI Ha pebeHka ero NpUcyTCTBUE B CyAeE.

Onpoc cnegyeT nNpov3BOAMTb C y4eTOM Bo3pacTa M pas3BuTus pebeHka B MpuCyTCTBUM neparora, B
obCcTaHOBKEe, UCKMIOYaIOLWEN BIUSHME Ha HEFO 3anHTEePEeCOBaHHbIX L.

Mpn onpoce pebeHka cyny HEOBXOAMMO BbISICHWUTb, HE SIBMSIETCS N MHEeHue pebeHka crneacTBueM
BO3JENCTBMSA Ha HEro OogHOro M3 poauTtenen WnuM Apyrux 3anmHTEepPecoBaHHbIX NUL, OCO3HAeT M OH CBOM
COOCTBEHHbIE MHTEpeChl MPWU BblPaXEHWM ITOMO0 MHEHUS U Kak OH ero 0oOOCHOBbIBaeT M TOMY MNoAoOGHbIe
obcTosTenbctBa (M. 20 MNMocTaHoBneHus MNMneHyma BepxosHoro Cyaa P® ot 27 masa 1998 r. N 10 "O npMmeHeHum
cydamu 3aKkoHoAaTenbCTBa Npu paspeLleHnn CopoB, CBSA3aHHbIX C BOCMUTaHMeM geten").

OcobeHHOCTM ponpoca HecoBeplleHHoneTHero ceugeTtens npegycmartpusaioT [TIKP® un YIIK Po.
CornacHo c1. 179 TTIK P® ponpoc ceugetensa B Bo3pacte o 14 net, a nMo yCMOTPEHUIO cyda U Jonpoc
cBuaeTensa B Bo3pacte oT 14 go 16 net npousBOAATCS C yyacTMeM nefarormdeckoro paboTHWKa, KOTOpPbIv
Bbi3blBaeTCca B cyd. B cnyyae HeoGXOoOMMOCTW BbI3bIBAIOTCA TakKkKe pPOAWUTENW, YCbIHOBUTENW, OMEKYH Wru
noneynTenb HECOBEPLUEHHONETHETO CBUAETENS.

B ncknounTenbHbIX criyyasix, eCnv 3To HeoOX0AMMO ANst YCTAaHOBIEHNST OOCTOSATENBLCTB Aena, Ha BpeMms
Jornpoca HecoBepLUEHHONETHEro ceBMaeTens U3 3ana cygebHoro saacegaHusd Ha OCHOBaHWWM onpegdeneHusa cyga
MOXeT ObITb yaaneHo To Uiy MHoe n1uo, ydacTsytoLlee B Aene, unm MoxeT OblTb yaaneH KTo-nmbo n3 rpaxaaH,



NPUCYTCTBYIOLLMX B 3ane cyaebHoro 3acegaHus.

CornacHo c1. 191 YIK P® ponpoc noTtepneBwero unu cBuaeTenst B Bo3pacte oo 14 nert, a no
YCMOTPEHUIO CriegoBaTens 1 JoMNpoc NoTepnesLUEero U cBuaeTens B Bo3pacte oT 14 go 18 net nposogdatcs C
yyactmem neparora. [lpy p[onpoce HeCOBEpLUEHHONMETHEro noTeprneBlwero wnu cBugeTens Bnpase
NPUCYTCTBOBAaTb €ro 3aKOHHbIA npeactasuTenb. [loTepnesBwme u cBugeTenu B Bo3pacte [0 16 neT He
npegynpexaaTcs 06 OTBETCTBEHHOCTM 3a OTKa3 OT AayM NokasaHuM U 3a Jady 3aBedOMO NOXHbIX MOKa3aHWi.
Mpun pasbsAcHeEHUN UX NPOLIECCYalbHbIX MPaB UM yKa3blBaeTcs HAa HEOOXOAMMOCTb rOBOPUTL NpaBay.

Be3ycnoBHbIM NMMYHBIM HEMMYLLIECTBEHHBIM MpaBoM pebeHka SBNSETCA ero npaBo Ha umsA, daMmunuio,
oT4yecTBO , YTO npegycmoTpeHo cT. 58, 59 CK PO, a Takke ct. 18, 58 PepepanbHoro 3akoHa "O6 aktax
rpaxgaHckoro coctosHusa". Ums pebeHky paeTca no cornaweHuio  Mexgy poautensmu. OT4yecTBO
npuceamBaeTCcs No MMEHW OTLa, ECINN MHOE HEe MNPeayCMOTPEHO 3akoHaMu cybbekToB Poccuiickon depepaumm
UNn He OCHOBaHO Ha HauMoHanbHOM 0Oblbae. Bo3aMoxHa cuTyaums, korga otT4ecTBo BooOLe He npucBavBaeTcH
pebeHky.

dPamunua pebeHka onpepensietca damunuen pogutenen. [lpyu  pasHbix  damunmax  pebeHKy
npvceanBaeTcs amnnnsi OOHOro M3 poauTenen Mo UX COrnalleHnto, eCliM MHOE He MNPEeLyCMOTPEHO 3aKoHaMM
cybbektoB Pepepaumm. Cnopbl MO OaHHbIM BOMPOCaM paspeluarTcs opraHaMu OMekn Uu  MOoMneyvnuTenbCcTBa,
peLueHns KOTopbIX MOryT BbiTb 06XanoBaHbl B Cys,.

Ecnu oTLLOBCTBO B OTHOLLEHUU pebeHka He YCTaHOBMEHO, TO B CBUAETENLCTBE O poOXAeHMM pebeHka u B
KHUre 3anmcu akTOB rpaXJaHCKOro COCTOSAHUS hamMunus ykasbiBaeTcs no damunum matepu, Mms - no ee
yKa3aHuo, a OTYECTBO - MO MMEHW NnLa, 3aMMCaHHOro MO yKka3aHuio MaTtepu B KadecTtBe oTtua. B Ttom cnyvae,
€CIM1 M0 XeraHNo MaTepu OTeL, He 3anucbiBaeTcsl, 0T4ECTBO pebeHka nprcBanBaeTcs Mo yKasaHWo MaTepu.

CeeaeHusa o hamunum, o6 UMeHU 1 0T4ECTBE HaNnZEeHHOro (NoAKMHYTOro) pebeHka BHOCATCA B 3anmnchb akTa
0O €ero poXgeHun MO YKa3aHW opraHa BHYTPEHHMX [Oerl, opraHa Oneknm W MonevYnTenbCcTBa, MeOULMHCKON
opraHumsauuu, BoCcnutaTenbHON opraHM3aLmn unu opraHnsaLmm coumanbHON 3aLlmTbl HaceneHus.

Mo pocTuxkeHun Bo3pacta 14 net pebeHOK MOXET cam WM3MeHUTb haMunuio, UMs B oOLiem nopsiake,
npegycmoTtpenHoM . VIl ®egepanbHoro 3akoHa "O6 akTax rpaxgaHckoro coctosHua”. MpuynHbel MOryT ObiTb
CaMbIMU pasHbIMW, HanpuMep Hebnaro3By4YHOCTb MMeHM unu pamunuu. Mo coBmecTHOM Npocbbe poauTenen ao
OocTxkeHnss pebeHkom Bo3pacTa 14 neT opraH oneku 1 nonevvTensCcTBa Ncxoas U3 uHTepecoB pebeHka Bnpase
paspeLnTb U3MEHUTb UMSA pebeHKy, a Takke W3MEHUTb MPUCBOEHHYID eMy hamunuio Ha hamunuio gpyroro
poautens. C 10-neTHero Bo3pacrta Ha 310 0bsi3aTenbHO cornacue pebeHka.

Ecnu poguTtenu npoxunealT pa3genbHo U poauTernb, C KOTOPbIM NPOXMBAET pPebeHoK, xenaeT NpUCcBOUTb
eMy CBO bamMunuio, opraH onekun 1 NoneyYnTenbLCTBa paspellaeT 3TOT BOMNPOC B 3aBUCUMOCTU OT WHTEPECOB
pebeHka 1 C y4eTOM MHEHWS OPYroro pogauTerns. YYeT MHeHUs poanTens He obsisaTeneH npu:

- HEBO3MOXHOCTW YCTAHOBMNEHUS €ro MecTa HaxoXOeHus;

- NINLLIEHMM Eero poanTenbCKMUX Npas;

- NpU3HaHUN HeaeecrnoCobHbIM;

a Takke B Cry4YasX YKMOHeHuUs poauTenst 6e3 yBaXXMTENbHbIX MPUYMH OT BOCMMTAHUSA W COAEPXKAHUS
pebeHka, 4YTO MOXeT ObiTb MOATBEPXKAEHO 3asiBNEHMSAMU O PO3bICKE anMMeHTonnatenblimKa, OOKYMEHTamMu
OpraHoB BHYTPEHHUX Aen O BO30Y)XAEHWW YrofloBHOTO Aeria O 3/I0CTHOM YKIOHEHMW OT ynnaTtbl anvMeHTOB,
NpUroBOpoOM Ccyda rno TakoMy Aeny U APYrMMn AokasaTenbCTBaMu.

MepemeHa damunmm pebeHka, OTLOBCTBO B OTHOLUEHMM KOTOPOrO HE YCTaHOBMEHO, BO3MOXHA npwu
HanUuMM cneayroLLmnx yCrnoBui:

1) pebeHok poxaeH BHe Gpaka;

2) OTUOBCTBO B 3aKOHHOM MOPSIAKE HE YCTAHOBIEHO;

3) nsmeHeHue MmaTepbto pebeHka haMunun, MAEHTUYHONM ¢ hbaMunnen pebeHka;

4) obpalueHne matepu ¢ npocbbon 06 n3meHeHUn hamunmm pebeHka B opraHbl ONekn U NoneyYnTensCTBa;

5) Hannuue cornacusa pebeHka, gocturwero 10-neTHero Bo3pacra.

OpraHbl onekn 1M noneyumTenbCcTBa He BMpaBe OTka3aTb MaTepu B BOMNPOCE WU3MEHeHust hamunuu, 3a
UCKIMIOYEHMEM Tex Crly4yaeB, Korga 3710 MNpPOTUBOPEYUT UHTepecaM pebeHka (Hanpumep, 4YpesBblYariHO
Hebnaro3By4Has pamunus). PelueHre opraHoB ONekn 1 NONeYNTENbCTBA MOXET ObITb 0OXanoBaHo B CyA.

OpraH 3arca 06s3aH coobLMTb O rocygapCTBEHHON pernctpaumm nepemMeHbl UMeHn unu aMmmnum B opraH
BHYTPEHHMWX e N0 MECTY XUTENbCTBa 3asiBUTENSA B CEMUOHEBHbINA CPOK CO AHA FOCYAapCTBEHHOW perncrpaumun
nepemeHbl UMEHMW UM hamunmm.

MmyllecTBeHHble NpaBa pebeHKa B MEHbLUEN CTENEHU PerynupyloTcs CeMerHbIM 3akoHOAaTeNbCTBOM.
paxpgaHckoe 3akoHoAaTeNbCTBO onpeaensieT 0CoOOEeHHOCTU COoBeplUeHUs caenok ManoneTHummn (cT. 28 K) n
nvuamm oT 14 po 18 net (cT. 26 K), ocHOBaHMSA orpaHMyeHns rpaxkgaHvHa B Bo3pacTe oT 14 go 18 net npaBom
pacnopsikatbcs cBoMMu goxogamu (n. 4 ct. 26 I'K), 0coGeHHOCTN OTAEeNbHbLIX JOTOBOPHbIX MPaBOOTHOLUEHUA C
yyactmem HecoBeplueHHoneTHux (n. 1 ct. 575 IK), MMyLLIeCTBEHHYO OTBETCTBEHHOCTb MO obdA3aTenbcTBam un3
npuynHenns spega (ct1. 1073, 1074 TK), ocobeHHOCTN HacnegoBaHMsi HECOBEPLUEHHOMNETHUM pebeHKom (CT.



1166, 1167 I'K), perynupyeT coenku C XXurnbiMyU NOMELLEHUSMU, TAe NPOXUBAKT HecoBepLUeHHoneTHne (n. 4 cT.
292 TK), n gp. Kpome TOro, MMyLLeCTBEHHbIE OTHOLIEHUS C YyyacTueM pebeHka perynupyeTt >XUIULLHOE
3aKoHOOaTeNbCTBO, 3aKOHOAATENBCTBO O NpaBe coumanbHOro obecneveHus.

CewmeliHoe 3akoHOOATENbCTBO PErynMpyeT f1lb HEKOTOPble MMYLLECTBEHHbIE OTHOLUEHUS C y4acTuem
pebeHka, BO3HUKaIOLLME B KPYry CEMbM, @ UMEHHO:

1) BELLHbIE OTHOLLEHNST MexXay poauTENnsMUM WU OEeTbMW, B TOM YUCMe MO PacrnopsiKeHU UMYLLECTBOM
pebeHka, Npy pasgene uMmyLLecTBa Mexay poanTEnaMu;

2) 00sA3aTenbCTBEHHbIE MNPABOOTHOLLEHWS!, Mpexae BCero  anuMMEeHTHble, KOTopble  MoAgpoObHO
paccmaTpuBaloTCs B 1. 6 HacToswero yyebHuvka.

OcTaHOBUMCS MWWb Ha HEKOTOPbIX OCODEHHOCTAX WMYLLECTBEHHbIX MpaB [AeTen, perynupyembix
ceMenHbIM 3aKkoHodaTensCcTBOM, npexae Bcero ct. 60 CK P®. CornacHo n. 4 cT. 60 gaHHoro Kogekca aetm npwm
XWU3HW poauTenen He MMelT npaBa COOCTBEHHOCTM Ha WX MWMYLLECTBO, a poauTenn He UMEKT npasa
COBCTBEHHOCTM Ha UMYyLLIECTBO pebeHka. Ho npu aTom ecnu AeTn 1 poauTenu NpoXuBalOT COBMECTHO, TO OHU
BNagelT M Nonb3ylTca MMYLLECTBOM Apyr Apyra no B3aumHOMy cornacuio. CoBMecTHoe npuobpeTteHne
UMYyLLIeCTBa POAMTENSMU M OETbMU HEe BNieYeT BO3HMKHOBEHMS MpaBa obLien COBMECTHOW COOGCTBEHHOCTU. WX
OTHOLUEHMS perynupyloTca Hopmamn 06 obuwien goneson cobcTBeHHOCTU. WcknioveHwe cocTaBnsieT npaBo
obLuen coBMeCTHON COBCTBEHHOCTM YNEHOB KPECTLSAHCKOro (hepmMepCKoro) Xo3smcTaea.

Cpean MMyLLECTBEHHbIX OTHOLLUEHMIM BaXHOEe MECTO 3aHMMaloT anuMMeHTHble ob6fA3aTenbcTBa  MeXay
poauTenammn n aetbMu. [1o LOCTUXKEHMS Bo3pacTa 18 neTt AeTn He 06A3aHbl cogepkaTb CBOMX poauTenei. 3ato
00513aHHOCTM poaNUTENEN NO COAEPXKAHMIO HECOBEPLUEHHONETHUX AETeW BO3HMKAKT HEe3aBMCMMO OT BO3pacTa,
[eecrnocobHOCTM U TPyAOCMOCOGHOCTM poauTenen. AnMMeHTbl BbinnaynBalTca Ha pebeHka, KOTopbIn
CTaHOBUTCHA MX CODCTBEHHUKOM, HO MPaBO PaCMOPSKEHUS 3TUMU CPeACTBaMU MPUHAAMNEXUT POAUTENAM WK
nvuam, ux sameHsowmnm. NHoraa HegoOpoCOBECTHbIE poaWTENnM, MOosyyalwmne anuMeHTbl, AONyCcKalwT WX
pacxofoBaHWe He TOMbKO B MHTepecax pebeHka. Hanpumep, HegobpocoBecTHas maTb TpaTUT anuMMEHTbl Ha
CcOBCTBEHHbIE HYXXAbl, 00pensas pebeHka. Torga poauTenb-nnaTenbliMK B cOOTBETCTBUM c . 2 cT. 60 CK PO
BrnpaBe notpeboBaTtb B cynebHOM nopsigke nepeyncnenHms Yactum anumeHToB (4o 50%) Ha cyeT, OTKpbITbIA Ha
nms pebeHka B 6aHke.

CornacHo n. 3 ct. 60 CKP® pebeHok mmeeT npaBo COOBCTBEHHOCTU Ha A0XOAbl, MOMYyYEHHbIE UM, Ha
MMYLLIECTBO, MOSTyYEHHOE MM B Jap WnM B NOpPsiAKe HacregoBaHud, a Tawkke Ha noboe gpyroe MMyLLECTBO,
npuobpeTeHHoe Ha cpeacTBa pebeHka.

MpaBo pebeHka Ha pacnopsikeHve npuHagnexawmm emMy Ha npaBe COOCTBEHHOCTM WMYLLECTBOM
onpegensietca cT. 26 n 28 'K P®. 3a geTten B Bo3pacTe A0 WECTU NeT BCEe CAENKW COBEpLUAlOT UX 3aKOHHble
npegctaBuTenu. HaumHas ¢ wectu neT manoneTH1e BnpaBe CaMOCTOSATENbHO COBEpLUATb:

1) menkue GbITOBbIE COENKY;

2) cpenku, HanpaerieHHble Ha 06e3BO3Me3gHOe MonyyYeHue BbIrogbl, He Tpebywwme HoTapuanbHOro
yOOCTOBEPEHUS NMMBO rocygapCTBEHHON perncTpaumu;

3) coenku no pacropsbkeHUIo CpeacTBaMu, MPefoCTaBfeHHbIMW  3aKOHHbIM - NpeacTaBUTENeM UNu ¢
cornacusl nocregHero TpeTbMM NULOM A58 onpeAeneHHon Lenv unu ansa ceobogHoro pacnopsbkeHust (n. 2 cT. 28
rK).

OcrTarnbHble COENKM 3a HECOBEPLUEHHONETHUX, He OOCTUrwmx Bo3pacTta 14 net (ManoneTHux), MoryT
coBepLUaTh OT X UMEHW TOMBKO X POAUTENMN, YCbIHOBUTENMW UITN ONEKYHbI.

CornacHo n. 2 cT. 26 'K P® HecoBepLueHHOneTHWe B Bo3pacTte oT 14 o 18 neT Bnpase CcamMOCTOSITENLHO,
6e3 cornacusa poauTenewn, yCbIHOBUTENEN U NONeYnTens:

1) pacnopsikaTbCsi CBOMMY 3apabOTKOM, CTUMNEHAMEN U MHBIMU JOXOOAMU;

2) ocylecTBNATb MpaBa aBTopa MPOUM3BEAEHUS Hayku, NUTepaTypbl UMW WUCKYCCTBa, M300peTeHus umm
MHOro OXpaHAEMOro 3aKkOHOM pedyrbTaTa CBOeW MHTENNeKTyanbHON AesTenbHOCTY;

3) BHOCUTb BKIagbl B KpeOUTHBIE OpraHn3aumm 1 pacnopsiXXatbCst UMU;

4) coBepLuaTb Menkue BbITOBbIE COENKU U UHbIE COENKMW, NPpeayCMOTpeHHble M. 2 ¢T. 28 K PO.

Mo pocTwkeHun 16 neT HeCOBEPLUEHHONETHWE Takke BnpaBe ObiTb 4YNeHamu KOooMnepaTMBOB B
COOTBETCTBMM C 3aKOHAMM O KoonepaTusax.

OcTanbHble COenku HecoBepLUeHHONeTHUe B Bo3pacte oT 14 go 18 neT coBepwawT C MMCbMEHHOMO
cornacusl CBoOUx 3aKOHHbIX MpeacTaBuTeNnen - poauTenewn, yCbiIHOBUTENEW UMW NONeYnTens.

Mpn ocywiecTBNeHMM poOaUTENSAMU NPaBOMOYUA MO YNpPaBfEHWK UMYLLECTBOM pebeHka Ha Hux
pacnpocTpaHsoTCS NpaBuna, yCTaHOBMEHHbIE rpaX4aHCKMM 3aKOHO4ATENbCTBOM B OTHOLLUEHMU pPacnopsiKeHUs
nmyulecteom nogoneyHoro (ct. 37 IK). Joxoabl Nogone4YHoro, B TOM Y1CIe CyMMbl aniMMEHTOB, NEHCUIA, NOCOOMI
N VHbIX MPefoCTaBMsieMblX Ha €ro COAEpPXaHWE coumarbHbIX BbiNnaTt, a Takke [OXO4bl, NpuYMTaloLLMecs
MoAONEeYHOMY OT YNpPaBMeHUs ero MMyLLEeCTBOM, 3a MWCKIIIOYEHWEM [AOXOAOB, KOTOPbLIMW MOAOMEYHBIN Bnpase
pacnopskaTbCqd CaMOCTOATENbHO, PacXoAyltoTCs OMEKYHOM WM mnonevnTeneMm MCKIYMTENbHO B MHTepecax
NMOAONEYHOro 1 C NPeABapUTENBHONO pa3peLleHns opraHa onekn u nonedutenscTBa. OnekyH He Bnpase 6e3



npeaBapuUTENbLHOTO paspeLLeHns opraHa oneku 1 NoneYnTensLCTBa CoBepllaTh, a None4YnTens - AaBaTtk cornacue
Ha coBepLUEHNE COEMOK N0 OTYYXKOEHNIO, B TOM 4Yucrnie Mo oBMeHy WM dapeHuto, UMyLLecTBa ModoMneyYHoro,
coadye ero BHaeMm (B apeHay), B 6e3Bo3Me3dHOe MNOMb30oBaHWe WNWM B 3arnor, COEernoK, BreKyliMX OTKa3 oT
npuHaanexalmx noJoneyHomy npas, pasgern ero MMyLLLEeCTBa Uy BblAen U3 Hero Aonen, a Takke mnobblixX Apyrux
COENOK, BMNEKYLLMX YMEHbLUEHe UMYLLIECTBA NoaonNeyHoro.

Pogutenu, ux cynpyrm u GnuskMe poACTBEHHMKM He BrpasBe coBepllatb cAenku ¢ pebGeHkom, 3a
UCKIIOYEeHMEM Nepedayn umyllecTsa pebeHKy B kayecTBe Aapa UM B 6Ge3Bo3Mes[Hoe Mofb3oBaHWe, a Takke
npeacTaensaTb pebeHka Npu 3aKnioYeHNM COENOK U BeAeHUN cyaebHbIX Oen Mexay poauTenemM W Cynpyrom
poauTens 1 ux 6rM3KMMU poacTBEHHUKAMM.

§ 3. NpaBa n o6a3aHHOCTK poguTenen

MNpaBa n 06s13aHHOCTU poauTenen BO3HUKAOT B paMKax pOAUTENbCKMX NPaBOOTHOLWEHNW, KOTOpble
NpeAcTaBnAOT COO0M OTHOLUEHUS MeXAy POAUTENSIMUA U UX HeCOBepPLUEHHONEeTHUMU AeTbMMU.

PoanTtenbckme NpaBOOTHOLLEHMS MPEKpaLLanTCca B CNeAyLWUX Criyyasix:

- N0 AoCTuxXeHnn pedeHkom Bo3pacTta 18 ner;

- Np¥ BCTynneHun B 6pak HeCOBEPLLUEHHONETHETOD;

- Npy aMaHcunaumm pebeHka, ocTurilero Bo3pacta 16 ner.

[0 BO3HUKHOBEHUS YyKa3aHHbIX OOCTOATENbLCTB pebeHOK WMMeeT Tonbko npaea. [locne [ocTuXkeHust
pebeHkom Bo3pacta 18 neT y Hero BO3HMKAKT Takke 0083aHHOCTM B OTHOLUEHWMM POAUTENEN, B YACTHOCTM
00653aHHOCTb MO COAepPXKaHUI0 HETPYOOCNOCOOHbIX poanTENENn.

Y pebeHka He MoxeT ObiTb 6Gonee AOByx poguTenen, TONMbKO MaTb W OTel. 3akoHogaTenb He
pernaMeHTUpyeT 0COBEHHOCTN YCbIHOBMEHUS UMK NPUHATMSA pebGeHka B CEMbIO, TAe Cynpyrn sIBASOTCA nvuamu
ofHoro nona. Pogutenu ropnanyecky pasHbl Mexay cobon. Poautenn He [OSKHbI UMETb MpeuMyLliecTBa Apyr
nepea Apyrom He3aBMCUMO OT BO3pacTa, Mona, Mecra Xutenbcrea v T.4.

Hapsgy ¢ CemenHbiM kogekcom PO Hopmbl 0 NpaBax n 00s3aHHOCTAX pOAMTENEn NPeayCMOTPEHbI Takke
KonBeHumern OOH "O npaBax pebeHka" 1989 r., ®epepanbHbiM 3akoHOM OT 24 anpens 2008 r. N 48-&3 "O6
oneke u noneuyntenncTee", PegepanbHbiM 3akoHOM OT 24 mona 1998 r. N 124-d3 "O6 OCHOBHbIX rapaHTUsiX
npaeB pebeHka B Poccunckon Pegepauyun”, cornacHo n. 2 cT. 7 KOTOporo pogutenu pebeHka (nuua, wux
3aMeHsIloLLINE) COAENCTBYIOT €My B OCYLUECTBMEHUM CaMOCTOSITENIbHbIX AENCTBWM, HanpaBfieHHbIX Ha
peanu3aumio M 3alWwmUTy €ro npaB WM 3aKOHHbIX MHTEpPecoB, C Yy4eToM Bo3pacTa pebeHka W B npegenax
YyCTaHOBIEHHOIO 3akoHoAaTenbCcTBoM Poccuinckon ®egepauun odbbema geecnocobHocTn pebeHka.

CornacHo ct. 5 KoHeeHumnn OOH "O npaBax pebeHka" rocyaapcTBa-y4acTHUKM YBaXXalOT OTBETCTBEHHOCTb,
npaBa 1 0653aHHOCTW POOUTENEN U - B COOTBETCTBYHIOLLMX CIy4asXx - YNIEHOB paCLUMPEHHOW CEMbU UNN OOLLUHBI,
Kak 3TO NpegyCMOTPEHO MECTHbIM OObl4aeM, a Tawkke OMNeKyHOB WNM ApYrux §uy, HEeCcywux Mo 3akoHy
OTBETCTBEHHOCTL 3a pebeHka, AOMMKHbIM 0O6pa3om ynpaBnsaTb M PyKOBOAUTL PeOEHKOM B OCYLUECTBEHWM UM
Npu3HaHHbIX HacTosiwen KoHBeHUMeN NpaB 1 genatb 370 B COOTBETCTBMU C Pa3BUBAOLLMMUCS CMOCOOHOCTAMM
pebeHka.

OCHOBHbIM KpUTEpMeM OCYLLECTBIIEHNS POAUTENBCKUX MpaB U 00s3aHHOCTEN sABnseTcs obecneyeHune
uHTepecoB peten. [lpu oOCylWeCTBNEHWM PpOAUTENbCKMX MNpaB pOAMTENW He BMpaBe MpUYMHATL Bpes
hU3nMYECcKoMy M NCUXMYECKOMY 300POBbI0 AETEN, UX HpaBCTBEHHOMY pa3suTuio. Cnocobbl BocnMTaHMA AeTen
OOIKHbl  UCKNoYaTb NpeHebpexuTenbHoe, XecTokoe, rpyboe, YHWxXalLlee 4ernoBevyeckoe [AOCTOMHCTBO
obpalleHne, ockopbneHve unu akcnnyartaumio geten. 3a HapyLleHue poautensMm obsisaHHOCTeW ycTaHOBMeHa
OTBETCTBEHHOCTb CEMEWHbIM, afMWHUCTPATMBHLIM W YrofOBHbIM MpaBoM. CeMelHbI KOOEKC yCTaHaBnMBaeT
OTBETCTBEHHOCTb 3a BbILLENEPEYNCTIEHHbIE HapyLUEHUS B BUAE NULLEHUSA UM OFPAaHUYEHUS POOUTENBLCKUX MpaB,
3a HapyleHue anuMMEeHTHbIX 00s3aHHOCTEW - B3biCKAHWE HEYCTOMKM W yYObITKOB, a TakKe npuMeHseT
OTBETCTBEHHOCTbL B ApYrMx hopMax.

CornacHo cT. 5.35 Kogekca Poccuiickon ®egepaummn 06 agMMHUCTPaTUBHBIX NPaBoHapyLleHusax (ganee -
KoAIT) HemcnonHeHne nnv HeHagnexallee UCNONHEHNE POSUTENSAMMU UM UHLIMW 3aKOHHBIMW NPEACTaBUTENSAMU
HEeCOBEpPLUEHHONETHUX 00S3aHHOCTEN MO COOEpPXKaHui, BOCMUTaHMIO, OBy4eHuto, 3alimMTe npaB U MHTEPECOB
HEeCOBEpPLUEHHONETHMX BrieveT npeaynpexaeHue nunv HanoxeHve agMUHUCTpaTUBHOMO wWTtpada B pasmepe OT
100 go 500 pyGnen. BoBneyeHne HECOBEPLUEHHONETHErO B YMNOTPEONEeHne CnUPTHBIX HamMUTKOB  UIK
OoOypMaHMBalOLWMX BELLECTB, COBEPLUEHHOE poauTENsiMM WM WHBIMW  3aKOHHBIMKM  NpeacTaBUTENSMU
HecoBepLUeHHONeTHMX, cornacHo cT. 6.10 KoAll Haka3biBaeTCca agMUHUCTPATUBHbLIM LWITpacom B pasmepe oT 4
TbiC. 40 5 ThIC. pyOnen.

YronoBHasi OTBETCTBEHHOCTb 3a HEWUCMOSIHEHME WM HEeHagnexallee WCMNoNHeHne o06si3aHHOoCTen no
BOCMUTAHMIO HECOBEPLUEHHOSIETHENO POAUTENEM UMM UHBIM JIMLOM, Ha KOTOPOE BO3MOXEHbl 3T 00s13aHHOCTU, B
oTnMyne OT agMUHUCTPATUBHOW HACTyNaeT, eCNn Ha3BaHHble AEesiHUS COeOUHEHbl C XXEeCTOKMM obpalleHnemMm ¢
HEeCOBEpPLUEHHONETHMM, cornacHo cT. 156 YK P® oHu HakasbiBatoTca wTpadom B pasmepe o 100 Teic. pybnewn



unn B pasMmepe 3apaboTHOW MnaThl MM MHOTO OOXOAa OCYXAEHHOrO 3a nepuvog L0 OoAHoro roga, nunbo
obs3aTensHbIMK paboTamu Ha cpok Ao 440 yacos, nMGO MchnpaBuUTENbHBIMKU paboTaMuM Ha CpPOK OO0 OBYX IeT,
nmbo NpuHyguTenbHbIMM paboTamMu Ha CPOK OO TpeX NieT C fMLWEHUEM MpaBa 3aHUMaTb OnpefereHHble
OOMMKHOCTU UMW 3aHNUMAaTbCS OnpedeneHHon OeATenbHOCTbI0 Ha CPOK A0 NATU neT wunu 6e3 TakoBoro, nubo
nMweHnem ceBobogbl Ha CpPOK OO Tpex NeT C NULWIEHMEM MpaBa 3aHMMaTb OMpefeneHHble OOMKHOCTU UNnn
3aHMMaTbCsa onpeaeneHHoN AeATENbHOCTLIO Ha CPOK A0 NATU NeT nunmn 6e3 TakoBoro.

B uucno poanTtenbckux npae 1 0QHOBPEMEHHO 06513aHHOCTEN B OTHOLLEHUN pebeHka BXOAST nNpaga:

1) Ha BocnmMTaHne pebeHka;

) Ha obpa3oBaHue pebeHka;
) NpeacTaBnATb MHTEpPEChl pebeHka;
) Ha 3awmnTy pebeHka;

5) TpeboBaTb Bo3BpaTa pebeHka oT Nboro nuua, yaepxmeatoLLero ero He Ha 3aKOHHOM OCHOBaHUM.

MpaBo poauTenen Ha BocnuTaHne pebeHka pernameHTuposaHo n. 1 ¢t. 63 CK Po.

lMpaBo poauTenen wnu 3aKOHHbIX NPEACTaBUTENEN Ha BocnuTaHue pebeHka ABNSieTCA OQHOBPEMEHHO
00653aHHOCTBIO 1 BKMOYaeT B cebsi 3a00Ty O BCECTOPOHHEM pa3BuTum pebeHka (hmanyeckom, NCUXMYECKOM,
OYXOBHOM M HpaBCTBEHHOM). CornacHo n. 2 cT. 6 KonBeHumn OOH "O npaBax pebeHka" rocyaapcrBa-y4aCTHUKU
obecneynBaloT B MakCMmarbHO BO3MOXXHOWM CTEMNEHM BbKMBaHME U 300pOBOE pa3BuThE pebeHka.

lMeparornyeckne, MeanUMHCKME, coLmanbHble paboTHMKKU, MCUXONOMN U Apyrue cneuuanucTbl, KOTopble B
COOTBETCTBMM C 3akoHopaTenscTBOM Poccuiickon ®Pepepaumm HecyT OTBETCTBEHHOCTb 3a paboTy no
BOCMUTaHMIO, 06pa3oBaHuMio, OXpaHe 340POBbA, COLMANbHON 3almuTe U coumanbHOMY OOCNyXXUBaHUIO pebeHka,
MO MOPYYEHWUIO OPraHoOB OMEKM U MonevnmTensCcTBa M APYrMX KOMMETEHTHbIX OpraHoB MOryT y4acTBOBaTb B
MeponpuaTUAX no obecrnevyeHnto 3aliMTbl NpaB W 3aKOHHbIX MHTepecoB pebeHka B opraHax obpasoBaHus,
3[4paBOOXpPaHEHNs, Tpyda 1 COLMArnbHOrO pasBuTusl, MPaBOOXPAHUTENBHBIX U OPYIMX OpraHax, 3aHMMatoLLMXcs
3awmTon npas pebeHka, YTo npegycMoTpeHo n. 3 cT. 7 ®eagepansHoro 3akoHa ot 24 uong 1998 r. N 124-93 "O6
OCHOBHbIX rapaHTusx npae pebeHka B Poccuiickon Pepepaummn”.

Pogntenbckoe BOCNUTaHWE He OOMMKHO MPUYMHATL Bpend (PU3NYECKOMY WM MCUXMYECKOMY 340POBbIO
pebeHka, ero HpaBCTBEHHOMY pa3BUTUIO. B nmpoTuBHOM crnyvae cornacHo a63.2n. 1 cr. 66 CK P® pgpyron
poauTenb BnpaBe BOCMPENATCTBOBATL OOLEHN0 poautens ¢ pebeHKom; B COOTBETCTBUM € ab3. 2 n. 1 cT. 68 CK
P® cyn BnpaBe oTka3aTtb B UCKe poauTensam o nepegade um pebeHka m cornacHo n. 2 cr. 68 CK P® nepepatb
pebeHka Ha noneyeHve opraHam onekn K nonevuTenscTea; cornacHo n. 1 ct. 73 CK P® poguTtenn moryt 6biTb
OrpaHWyeHbl B POAMTENbCKUX MpaBaxX, U KaK KpanHAsS Mepa - nulleHbl poauTenbCKMX MpaB B Criyyae
3r0ynoTpebnennst poanTenbLCKMMM NpaBamm 1 Npu XXecTokoM obpalleHun ¢ pebeHkom (cT. 69 CK). Kpome Toro, B
KayecTBe OnepaTMBHOW Mepbl OpraHbl OMEKU W MoMedYnTenbCTBa BnpaBe HeMedrneHHo oTobpaTb pebeHka y
poauTenen Ha ycrioBusIX 1 B nopsiake, npenycMoTpeHHbIx cT. 77 CK PO.

Mepenaya pebeHka Ha BocnWTaHWe ApyrMM pOACTBEHHWKaM, B OOpasoBaTenbHOe, BOCNUTATENbHOE
yupexaeHme He ocBoboxaaeT poautene OT OTBETCTBEHHOCTU. OTa OTBETCTBEHHOCTb MOXET WUMETb Kak
rpaxgaHcKo-NnpaBOBON, Tak N aAMUHUCTPATUBHBIN U YrONOBHbIA XapakTep. B yacTtHocTu, cornacHo n. 1 c1. 1073
'K PO 3a Bpeq, NpMYMHEHHbBIN HECOBEPLUEHHONETHUM, HE AOCTUILUMM Bo3pacTa 14 neT (ManoneTtHMM), oTBevarT
ero pogutenu (YCbIHOBUTENWN) UIN OMEKYHbl, ECIIN HE JOKaXYyT, YTO Bpen BO3HWK HE MO UX BUHE.

Cratbsa 14.1 ®epepanbHoro 3akoHa "O6 OCHOBHbIX rapaHTusx npaB pebeHka B Poccuiickon Pepepaummn”
<1> npepgocrtaenseT npaeo cybbektam Pefepauumn B LeNax NpeaynpexneHns npuuvHeHus Bpeda 340POBbHO
neten, uUx U3NYECKOMY, WHTENMNeKTyanbHOMY, MCUXUYECKOMY, AYXOBHOMY W HPABCTBEHHOMY pPa3BUTUIO
yCTaHaBNMBaThb:

- Mepbl MO HEAOMYLLEHNIO HAaXOXOEeHMA AeTen (Nuu, He OocTuriimx BospacTta 18 nert) Ha obbekTax (Ha
TEPPUTOPUSIX, B MOMELLEHUNAX) HOPUANYECKMX WL, UNU FpaXkgaH, OCYLLECTBASIOWMX NpeanpuHMMaTenbCKyto
gesitenbHocTb 6e3 06pasoBaHMsA PUONYECKOro Nuua, KOTopble MnpegHasHavYeHbl ANS peanu3aumMym TOBapoB
TONBKO CEKCyarbHOro xapakrepa, B MMBHbIX peCTOpaHax, BUHHbIX 6apax, NMBHbIX ©apax, PHOMOYHbLIX, B OPYrux
MecTax, KOTopble npefHasHayeHbl AN peanu3auun TOMbKO ankoronbHOW MpoAyKLMM, NMBa W  HaMUTKOB,
N3roTaBfMBaeMbIX Ha €ro OCHOBE, U B UHbIX MeCTaX, HaXOXAeHUE B KOTOPbIX MOXET MPUYNHUTL Bped 340pOBbI0
aeten, nx ouanyeckomy, MHTENNEKTyanbHOMY, NCUXNYECKOMY, OYXOBHOMY U HPaBCTBEHHOMY Pa3BUTUIO;

- Mepbl N0 HEJOMYLLEHWNIO HAaXOoXOEeHWa geTen (nuu, He JoCTUrwnx Bo3pacta 18 net) B HOYHOE BpeMs B
O6LLIECTBEHHbIX MECTaxX, B TOM 4YWCMe Ha ynuuax, CTaguoHax, B Mapkax, CKBepax, TPaHCMOPTHbIX cpeacTBax
obuwero nonb3oBaHus, Ha obbekTax (Ha TeppuTOpusSX, B MOMELLEHWUSX) KOPUANYECKUX NUL WKW  TpaxaaH,
OCYLLECTBASALWUX NpeanpuHUMaTenbCKylo AesaTenbHOCTb 6e3 obpasoBaHUSA OPUAMYECKOrO fuua, KoTopble
npegHasHadeHbl Anst obecneyeHns goctyna kK cetu MIHTepHeT, a Takke ons peanusauumn ycnyr B cchepe ToOproenu
1 OOLECTBEHHOIO MUTaHMA (OpraHu3auMax WUNu NyHKTax), Anst pasBfievyeHuid, gocyra, roe B YCTaHOBMEHHOM
3aKOHOM Mopsigke MpegyCMOTpeHa po3HMYHas Mnpogaxa arnkororibHOW Mpogykuuu, nvMBa W HarfuTKOB,
N3roTaBnMBaeMbIX Ha €ro OCHOBE, M B MHbIX ODLLECTBEHHbIX MecTax 6e3 COMpOBOXAEHUS poauTenen (nuy, ux
3aMEHSIOLLNX) W NAL, OCYLLECTBASAIOLLMX MEPONPUATUSA C ydacTUeM geTen;

2
3
4



- NOPSAOK YBEOOMIEHUSI poauTenei npu HapylleHnM pebeHKOM YCTaHOBMIEHHbIX TpeGoBaHWin, a Takke
nopsanoK [oCTaBreHusi Takoro pebGeHka ero poauTenam (nuuaM, WX 3aMeHsIloWMM)  WnvM - nvuam,
OCYLLIECTBMALWNM MEeponpusATUS C yyacTuem pgetei, nubo B crydae OTCYTCTBUS yKasaHHbIX N,
HEBO3MOXHOCTW YCTaHOBIEHUS WX MECTOHAXOXOEHUA WIN UHbIX MNPEnsaTCTBYOLMX He3aMeanuTensHOMY
[OCTaBMneHnio pebeHKka YyKasaHHbIM nuuam OBCTOATENbCTB B CMEUManv3vMpoBaHHbIE  ydpexaeHus ans
HeCcOBEepLLEHHOMNETHUX, HYXXOAIOLLMXCS B coLManbHon peabunuraumum, no Mecty obHapyeHus pebeHka.

<1> dPepepanbHbii 3akoH oT 28 anpens 2009 r. N 71-d3 "O BHeceHMM naMeHeHun B PefeparnbHblii 3aKOH
"O0 OCHOBHbIX rapaHTusx npaB pebeHka B Poccuiickon Pepgepaummn” // C3 PP. 2009. N 18 (u. 1). CT. 2151.

NMpaBo Ha o6pa3oBaHMe pebGeHKa Hepas3pbIBHO CBA3AHO C NPABOM Ha BOCMMTAHME U NPegyCMOTPEHO M. 2
cT. 63 CK PO, a Takke MexgyHapOAHbIMWU AOroBOpaMu. 3

CraTtben 13 MexgyHapogHoro nakra 06 9KOHOMUYECKMX, CoLManbHbIX U KynbTypHbIX npaBax (Hbto-Mopk,
16 pekabpsa 1966 r.) npusHaeTca NpaBO KaxOoro yernoBeka Ha obpasoBaHve. ObOpasoBaHue OOMKHO ObiTb
HanpaBeHo Ha NOMNHOe pa3BUTUE YENOBEYECKOW NMMYHOCTU U CO3HaHUS ee JOCTOMHCTBA, OHO JOIMKHO YKpEennaTh
yBaXeHMe K MpaBam 4erioBeka M OCHOBHbIM cBobogam. CormacHo n. 3 cT. 26 Bceobwen geknapaumy npas
yenoseka, MPUHATON Ha TpeTben ceccum [eHepanbHonm Accambnem OOH Pesontoumen N 217 A (lll) ot 10
Aekabps 1948 r. <1>, poagutenun UMeLoT NpaBo npuopuTeTa B BbiIbope Bnaa obpasoBaHns Ans CBOMX ManoneTHUX
neTen.

<1> bubnunoteyka "Poccurickont rasetbl". 1999. Buin. 22 - 23.

Cratba 28 KoHBeHuum OOH "O npaBax pebeHka" npegycmatpuBaeT, 4YTO rOCygapcTBa-y4aCTHUKU
npu3HatoT NpaBo pebeHka Ha o6pa3oBaHWe, U C Lerbio NOCTENEHHOMO JOCTUXKEHMS OCYLLECTBIIEHMS 3TOrO Npaea
Ha OCHOBE paBHbIX BO3MOXXHOCTEN OHU, B YaCTHOCTU:

a) BBoaAT becnnaTtHoe n obs13aTenbHOE HavyanbHoe 0Opa3oBaHuE;

b) noowpsT pasBuTMe pasnuuHbIX GOpPM cpegHero  obpas3oBaHus, kak obuwero, TaKk M
npodeccuoHansHoOro, obecneynBaroT ero AOCTYMHOCTb AN BCEX AeTer U MPUHMMAlOT Taknme Heobxoaumble
Mepbl, Kak BBefgeHne 6ecnnaTHoro obpasoBaHMs U NpedoCTaBneHMe B clyyae HeobxoaumocTu hMHaHCOBOW
nomMoLuy;

c) obecrneymBatoT JOCTYNHOCTb BbICLLIErO0 0OpasoBaHUs Afsi BCEX HA OCHOBE CMOCODHOCTEN KaXOoro C
MOMOLLbIO BCEX HEOOXOOUMBIX CPEACTB;

d) obecneunBaloT [OOCTYNHOCTb WHopmaumm u  MaTepuanoB B obnactm obpasoBaHus U
npod)eccnoHanbHON NOArOTOBKN AN BCEX AETEN;

€) NPUHMMAalOT Mepbl MO COAEWCTBUIO PErynsipHOMY MOCELLEHMIO LUKOM U CHUKEHUIO YMcha ydalmxcs,
MOKUHYBLLMX LLUKOITY.

"ocyaapcTBa-y4acTHUKM MPUHMMAlOT BCe Heobxoaumble Mepbl Anst obecneyeHns Toro, 4Tobbl LUKOMbHas
OVcuMniMHa noggepkveanach C MOMOLLBO METOAOB, OTPaXallMX YBaXKEHWE YENOBEYECKOro [AOCTOMHCTBA
pebeHka 1 B COOTBETCTBUM C HacTosiLLen KoHBeHUMEN.

B cootBeTcTBUM CO CT. 5 ®enepanbHoOro 3akoHa ot 29 gekabps 2012 r. N 273-03 "O6 obGpasoBaHuu B
Poccuiickon ®epepaummn” B Haweln CTpaHe rapaHTUpyrTca obL,e0CTYNMHOCTb U 6GecnnaTHOCTb B COOTBETCTBUM C
dhegepanbHbIMU FOCYAapCTBEHHbIMW 06pa3oBaTeNbHbLIMU CTaHAapTaMy AOLIKOSIbHOMO, HavanbHOro oobLuero,
OCHOBHOrO 06LLero u cpegHero obLero obpasoBaHus, CpeaHero NpogeccnoHanbHoro obpa3oBaHuns, a Takke Ha
KOHKYPCHOI OcHOBe 6ecnnaTHOCTb BbICLIEro oOpal3oBaHWsi, ecnu obpal3oBaHWE LAHHOIMO YPOBHA rpaxaaHuH
nony4aet Brnepsble.

CornacHo n. 2 ct. 63 CK P® pogutenu ob6s3aHbl obecneuntb MosyvyeHne OeTbMW OCHOBHOMO oO6LLero
o6pasoBaHMsa 1 co3faTb YCOBUS A8 NOyYeHUss UMK cpegHero (nonHoro) obwero obpasosanuda. Pogutenu, ¢
y4eTOM MHEeHUs peTel, umeloT npaBo Bblbopa obpasoBaTenbHOro ydpexaeHuss u  opmbl  NONyvYeHUs
obpasoBaHus geTbMmn. PoguTtenu (3akoHHblE NpeacTaBUTeENV) UMEOT NpaBo fdaTb pebeHKy HavanbHoe o6Llee,
OCHOBHOEe o0Lee, cpegHee (NonHoe) obuiee obpas3oBaHne B cembe. PebeHok, nonydawowmn obpas3oBaHune B
ceMbe, BrMpaBe Ha MboM aTane obyvyeHuss npu ero MoNoXWUTENbHOW aTTecTauMu Mo PeLLeHuo poauTenen
(3aKOHHbIX MpefcTaBuTeNen) NPOLOIMKUTL 0Opa3oBaHNe B 06pa3oBaTENIbHOM yUpPEXOEHNN.

[pyrMM He MeHee BaXkHbIM NpPaBoOM U 00s13aHHOCTBLIO poauTenen siBnsieTcs npencTaBrneHMe UHTepecoB
pebeHka.

Pogntenu sBNSAOTCA 3aKOHHLIMW NpPeacTaBUTENsIMM CBOMX AETeW M BbICTYNawT B 3aluTy UX MpasB U
WHTEPECOB B OTHOLUEHMAX C NOObIMM (pU3NYECKMMN W IOPUOMYECKUMU NWLAMKM, B TOM 4ucre B cypdax, 6es
cneumanbHbIX NONHOMOo4YMN (6e3 [OBEPEHHOCTH, @ NWLLIb HAa OCHOBaHUM CBUAETENbCTBA O POXAEHUN pebeHka).

MpaBo Ha 3awuty pebeHka npegycMoTpeHo kKak n. 1 cT. 64 CK PO, Tak n FKP®, a tarke apyrumm
HOPMaTUBHbLIMW NPABOBLIMU aKTaMM.



3awmta nNpaB M UHTEPECOB OeTel BKOYaeT B cebsA YyCTaHOBMEHHble 3aKOHOM hopMbl M CNocoObI
BOCCT@HOBEHUS HApPYLLEHHbIX NpaB pebeHka, a TakKe NPUHATUE MEpP NO MPefoTBPALLEHNIO TaKUX HapPYLLUEHWUNA.
Pogutenn o6s3aHbl 3awuwiate He TOMbKO Te MpaBa AdeTen, KOoTopble MpPegyCMOTPEHbl CeMENHbIM
3aKkoHo4aTenbCcTBOM, B YacTtHocTh . 11 CK P®, Ho n rpaxxgaHckme, agMMHUCTPaTUBHBIE U Apyrie npaea.

Cratba 1167 TK P® onpegensieT ocoGEHHOCTU 3alMTbl HACNEOCTBEHHbIX MPaB HECOBEPLUEHHOMETHUX.
Mpy Hannuuu cpeam HacnNeaHWKOB HECOBEPLLEHHONETHUX pasaen HacneacTBa OCYLLEeCTBMASETCs ¢ cobniogeHnem
npasun c1. 37 K PO. B Lensax oxpaHbl 3aKOHHbIX WHTEPECOB YKa3aHHbIX HaCMedHWKOB O COCTaBfeHUU
cornawennst o pasgene Hacrneactea (cT. 1165 IK) n o paccmoTpeHnn B cyge gena O pasgene Hacneacrtsa
OOIKeH ObITb yBEJOMIIEH OpraH Onekn 1 NoneYnTenbLCTBa.

MHCTUTYT 3awmTbl NpaB HeCOBEPLUEHHONETHMX BKIOYaeT B cebA He TOoNbko MaTtepuanbHble, HO W
npoueccyanbHble Hopmbl. Tak, cT. 37 [TIK P® onpegenser, 4yto npaBa, cBOOOAbI M 3aKOHHbIE WHTEpecChl
HecoBepLUeHHONeTHMX B Bo3pacTte oT 14 po 18 net 3awwmwarwT B cyaebHOM npouecce MX 3aKOHHbIE
npepctasutenu. OgHako cyn 065a3aH NpuBnekatb K y4acTUio B TakMx Aenax CaMuMX HEeCOBEPLUEHHOMETHUX, a
Takke rpaxaaH, orpaHu4eHHbIX B geecnocobHocTtu (4. 3 ct. 37 'TIK).

B cny4yaax, npegycMoTpeHHbIX befepanbHbiM 3aKOHOM, MO AenaM, BO3HUKAWLWMM U3  rpaXgaHCKuX,
CEeMEWHbIX, TPYAOBbIX, MyONMYHbBIX M MHLIX NPABOOTHOLLEHWI, HECOBEPLLEHHONETHNE B Bo3pacTe oT 14 no 18 ner
BMpaBe NMYHO 3aliuLLaTh B Cy4e CBOM npaBa, cBOOOAb! M 3aKOHHbIE MHTepechl. OgHako cya BnpaBe MnpuBreYb K
y4acTuIO B TaKMX Aenax 3akOHHbIX NpeAcTaBuTenen HecoBepLUeHHoneTHNX. Hanpumep, pebeHok, gocturwmin 16
neT, MoXeT obpaTuTbca B Cyd C 3asdBreHWeM 00 3MaHCUnauuun; HEeCOBEPLUEHHONETHAS MaTtb, AOCTUriias
Bo3pacTta 14 nert, BNpaBe NnogaTtb UCKOBOE 3asiBfieHMe 00 yCTaHOBMEHUN OTLOBCTBA.

lMpaBa, cBo6OAbI U 3aKOHHbIE MHTEPECHI HECOBEPLLEHHONETHMX, HE AOCTUIIMX Bo3pacTa 14 neT, a Takke
rpaxkgaH, MpU3HaHHbIX He4eecnoCcoOHbIMM, 3alWmMILanT B cyaebHOM mpouecce WX 3aKOHHble MpeacTaBuTenu -
poauTenu, yCbIHOBUTENMW, OMEKYHbl, MOMEYUTENN WAW WHbIE NUUA, KOTOPbIM 3TO MpaBO MNPEAOCTaBMEHO
degepanbHbIM 3akoHOM (4. 5 ¢T1. 37 TTIK).

Poautenu He BnpaBe npeacTaBnATb UHTEpPechbl CBOUX AEeTen, eCrnv OpraHoM OMeku U nonevYnTenbcTBa
YCTaHOBIEHO, YTO MeXAy MHTepecaMu poauTenen U uHTepecamm AeTen MMeloTcs npoTtuBopeuns. B cnydae
pasHornacui Mexay poauMTensiMy U 4eTbMU OpraH ofneku 1 NoneyvnTenbcTBa obA3aH HasHauMTb NpeacTaBUTENS
0N 3alMThl NpaB U UHTEPECOB AeTen. OTO MOXeT ObiTb Kak poACTBEHHUK pebeHka, Tak u paboTHMK opraHa
OMNeKn 1 NoneYnTenbCTBa.

MpaBo TpeboBaTb BO3BpaTa pebGeHKa OT NOOOro nuua, yaepXuBarlolero ero He Ha 3aKOHHOM
OCHOBaHuM, npegycmoTpeHo ab3. 1 n. 1 cr. 68 CK P®, koTopast HocUT Ha3BaHWe "3awimTa poguTenbckux npas”.
Poautenbckme npaBa Takke TPebytoT HeoOXoAMMOM 3aLMThl B Cllydae Ux HapyLleHus. OTo MOXeT UMEeTb MECTO
Torga, korga pebeHka yoepkvBaroT gpyrue nviua, B TOM YMCne POACTBEHHMKW, BOMPEKM MHEHMWIO poauTenen, a
WHOrA4a 1 MHEHUI0 pebeHka Mnpu OTCYTCTBMU 3aKOHHOIO OCHOBaHudA. Cnopbl MO AaHHOMY BOMPOCY noanexaT
paspeLueHnto B cynebHom nopsake. OgHako cyq BnpaBe C y4eTOM MHEHUSA pebeHka oTkasaTb POAUTEND B UCKE,
ecnv NpuaeT K BblBOAY, YTO nepefadva pebeHka poantento NpoTUBOPEYUT MHTEpecaM HeCOoBepLUEHHOMNETHEro (
ab3. 2n. 1 ct. 68 CK), Hanpumep, ecnu OnNsa 300pOBbsi, pa3BUTMS pebeHka eMy OMacHo ocTaBaTbCs C
poautenamu. MNpu pacCcMOTpeHnn Taknx Oen Cyf, YYUTbiBaeT pearbHyl0 BO3MOXHOCTb poauTens obecneuntb
Haanexallee BocnuTaHWe pebeHka, XxapakTep CIOXMBLUMXCS B3aUMOOTHOLLUEHWA poautens c pebeHKoM,
NPVBSA3aHHOCTb pebeHKa K nmuam, y KOTopblX OH HaxoauTcs, 1 apyrue obcroatenscTea. Ecnu B xoge cygebHoro
pasbupatenscTBa OyaeT YCTAHOBMEHO, YTO HM POOUTENU, HU NUUA, Y KOTOPbIX Haxoautca pebeHok, He B
COCTOsIHMM oBecneyvnTb ero Haanexatlee BOCNUTaHMe U pas3BuUTME, CyA, OTKasbiBas B YOOBNETBOPEHUU UCKa,
nepegaeT HECOBEPLLUEHHONETHENO Ha NOMNEYEHNE OpraHa oOneky U NonevYnTenNbCTBa, C TEM YTOObLI ObinNvM NPUHATHI
Mepbl A8 3aWwuThl NpaB U NHTepecoB pebeHka 1 Obin BbIbpaH Hanbornee npuemnemsli cnocob ycTponcTBa ero
panbHenwen cyabbs (n. 2 cT. 68 CK).

[Mpu paccmMoTpeHUn MCKOB poauTenen o nepegadye MM AeTen nvMuamu, y KOTOPbIX OHW HaxogdATcs Ha
OCHOBaHMM 3aKOHa WU pelueHust cyaa (OnekyHoB, MonevuTenewr, NPUeMHbIX poguTenen, BOCNUTaTENbHbIX,
neyebHbIX yYpexaeHnn, yupexxaeHun coumanbHON 3alnTbl HaceneHnss U Opyrux aHanorMyHbiX OpraHusauui),
HeOOXOAMMO BLISICHSTb, U3MEHUIUCb NN KO BPEMEHM PACCMOTPEHUS criopa OOCTOATENbLCTBA, MOCMYXMBLUME
OCHOBaHMeM nepefayn pebeHka yKasaHHbIM Nuuam U y4pexaeHusMm, U oTBevaeT N MHTepecaM AeTen WX
BO3BpaLleHMe poauTensm.

lMpaBo Ha 3awWwuTy poAMTENBCKUX NPaB BKIHOYaET 3aluTy NpaBa Ha BocnuTaHue, obpasoBaHue pebeHka,
oblweHne, nonyvyeHne uHdopmaumm o pebeHke m gp. B 1O Xe Bpems peanu3auusa GonblUMHCTBA U3
poaUTENBLCKUX MpaB HEBO3MOXHa Npu otcyTcTBuM pebeHka. MpaBo TpeboBaTb BO3BpaTa pebeHka NexuT B
OCHOBe peanusauuv Apyrux npas.

PoanTtenbckme npaBa AOMKHbI OCYLLECTBMASATLCS O0OMMW pPOOMTENSIMA U HE [OMXKHbl MPOTMBOPEYNTb
nHTEepecam geten. Bce Bonpockl, kacarowmecs BocnuTaHus n obpa3oBaHms OeTen, peLlawTcs poauTendamy no
MX B3aUMHOMY COrfacuio UCXOAs N3 MHTEPECOB AEeTEN U C Y4eTOM MHeHWs geten. Pogntenn (oguH 13 HKX) npu
HaNU4MM pasHornacum Mexay HUMKM Bnpaee obpaTUTLCA 3a paspeLleHNEM 3TUX pPasHOrnacuii B OpraH OMekn u



noneynTensCcTea Unu B cya.

Tak, opraHbl OMNeKN 1 NONeYnTENbCTBA paccMaTpuBatoT BONPOCHI:

- 0 hamunun, nmeHn pebeHka, ecnu Mexay poantTensammn nvetotcsa pasHornacus (n. 4 ct. 58 CK);

- 0 Ha3Ha4YeHWM NpeacTaBuUTENs N4 3alWnThl MPaB U MHTEPECOB pebeHka B Cryvae pasHornacui Mexay
poautenamun n getemu (n. 2 c1. 64 CK);

- 0 Ha3Ha4yeHWM ONeKyHa Unn nonevnTens.

Cyn paccmaTpuBaeT Crnopbl, NpeayCMOTPEHHbIE CEMENHBIM N MHBIM 3aKOHOA4ATeNbCTBOM, B COOTBETCTBUMU
c MK P®, B yacTHoCTM:

- 0 MecTe XuTenbcTBa pebeHka npu pasgenbHOM Npoxueanum poautenen (n. 3 cr. 65 CK);

- 06 ocyLLecTBNEeHMN POANTENBCKUX NPaB poanTeNneM, NPOXUBaKOLWMM OTAENbHO OT pebeHka (M. 2 cT. 66
CK);

- 06 ycTpaHeHun NpenaTcTBum K obLeHuto ¢ pebeHkom ero 6nu3kmx poacteeHHMKoB (M. 3 ¢T. 67 CK);

- 0 BO3BpaTe poautensm pebeHka, yaepKnsaeMoro He Ha OCHOBaHMK 3aKOHa unu cyaebHoro pelueHus (.
1 cT. 68 CK);

- 0 BO3BpaTe oneKkyHam (monevmTtensm) nogoneyHoro ot fodbiX Nuu, yaepxusawowmx y cedbs pebeHka 6e3
3aKOHHbIX Ha To ocHoBaHui (n. 2 cT. 150 CK);

- 0 BO3Bparte NpMeMHoOMYy poauTernto pebeHka, yaepXnsaemoro Apyrumu nuuaMm He Ha OCHOBaHWM 3aKoHa
unun cygebHoro pewenus (n. 3 ct. 153 CK);

- 0 NuweHun poautensckux npas (n. 1 ct. 70 CK);

- 0 BOCCTaHOBNEHMM B poauTenbckmx npasax (M. 2 c1. 72 CK);

- 06 orpaHnyeHunn poautensckux npas (n. 1 ct. 73 CK);

- 06 0OTMeHe orpaHu4eHuns pogutensckmx npaes (n. 1 ct. 76 CK);

- 06 yctaHoBneHun ycoelHoBnenus (n. 1 ct. 125 CK);

- 06 oTMeHe ycbiHoBreHus (n. 1 cT. 140 CK);

- 0 BO3MOXHOCTU Bble3ga pebeHka m3 Poccuiickon depepauum B criyyae, ecrniv oavH U3 pPOAMTENEN,
YCbIHOBUTESEW, ONEKYHOB UMM MOMeYMTenen 3asiBUT O CBOEM Hecornacum Ha Bble3q (cT. 21 PepeparnbHOro
3akoHa ot 15 aerycta 1996 r. N 114-®3 "O nopsigke Bblesga us Poccuiickon ®egepauunn n Bbesga B Poccumnckyro
depepaumio”).

Bce cnopbl Mo NoBoAy BOCMUTaHMSA M OCYLLECTBMNEHUS OPYrMX NpaB B OTHOLWIEHMM OeTel paspellatorcs
CyOOM C y4acTMeM opraHa oneku u noneuntensctea. OgHMM M3 caMblX CIOXHbIX BOMNPOCOB SIBMSIETCA BOMNPOC
onpefeneHna MecTa XUTeNbCTBa HECOBEPLUEHHONETHEro npu pasgenbHOM MpOXMBaHUM ero  poguTenen.
Hanpwumep, Npu pacTopxeHnn Bpaka Kaxablin U3 poautenen xenaeT, 4ToObl pebeHOK NpoXMBan ¢ HUM.

Mpun 3TOM Cyq OOIMKEH BCe-Takv ONpeaenuTb, C KeEM 13 poguTenen OygeT npoxuBaTe pebeHok. MyHkT 5
MoctaHoBneHus neHyma BepxoBHoro Cygpa P® ot 27 mas 1998 r. N 10 "O npumeHeHun cypamu
3aKkoHogaTenbCTBa MpW paspeLleHnMn CropoB, CBA3AHHbIX C BOCNUTaHMEM AeTen” onpegensieT Kputepuw,
KOTOPbIMM AOJMKEH PYKOBOACTBOBATbLCS CyA NPU pa3peLleHnn NofobHbIX CNOPOB:

1. Camblli rNaBHbIA KPUTEPUA - 3TO UHTepecbl pebeHKa, a Takke y4yeT MHeHus pebeHka, 4OCTUrero
Bo3pacTta 10 ner, npy ycnoBuu, 4To 3TO HE MPOTUBOPEYNT ero nHTepecam (n. 3 cT. 65, cT. 57 CK).

2. Bo3pacrt pebeHka. Kak npaBuno, eten B Bo3pacTe 40 TpexX NeT OCTaBNAlT C MaTepbio.

3. MpuBaA3aHHOCTb pebeHka K kaxaomy n3 pogutenen, bpatbam, cectpam, ApyrMM YreHam CeMbM.

4. HpaBCTBEHHbIE U MHbIE NUYHbIE KaYyecTBa poauTenen.

5. OTHOwWeHMA, cylecTBYOWME MEXAY KaXAbIM U3 poauTenen u pebeHkom.

6. BO3MOXHOCTb cO34aHMA pPeOeHKy YCNOBUM ANns BOCNUTAaHUA W pa3ButusA (C y4eTom poja
OEeSATENbHOCTU U pexnma paboTbl poauTeNnen, UX MaTepuarnbHOro N CEMENHOIO NMOMOXEHUS).

7. Opyrve obcTosATENBCTBA, XapakTepuaylowme oOCTaHOBKY, KOTOpas CMOXuacb B MECTe MpOXMBaHUSA
KaXkgoro U3 poautenen.

MonoxeHus 4. 3 c1. 65 CK P® 0 mecTe xuTenbCcTBa geTen npu pasgenbsHOM NpoXMBaHUM poguTtenen dbinm
npeaMeToMm xanobbl, nogaHHoW B KOHCTUTYLMOHHBIN Cya P®. B kayecTBe 060CHOBaHMSA >xanobbl ykasblBanocb
Ha TO, YTO Ha3BaHHasi HOpMa NPeAOCTaBMsieT Cydy NPaBO BbLIHOCUTL pelleHne o6 onpedeneHun Mecta
XUTEnNbCTBa pebeHKa, Kak NpaBuno, B Nonb3y matepu, u n. 2 ct. 66 CK PO, 3akpennsiowmii paspeLleHme cygom
crnopa Mexay poauTensMu O Mopsigke OCYLLECTBMEHUS POAWUTENbCKMX NpaB M TeM CamMbiM NPUBOSAWMNA K
3aTArMBaHUI0O CPOKOB PAacCMOTPEHUSA Aeria, HapyllaeT npaBoO oTua Ha 3aboTy O OeTsxX M WX BOCnuTaHue,
3akpenneHHoe cT. 38 (4. 2) KoHctutyuun PO.

KoHcTuTyumoHHbIn Cya P® oTkasan B NPUHATUM Xanobbl K pacCMOTPEHUIO, MOTUMBUPYS OTKas creayowum
obpasom. Yto kacaeTtcs n. 3 cr. 65 CK P®, TO cogepxalyasica B HEM Hopma, npedycMaTpuBaiollas B criyvae
pa3fenbHOro NPoOXMBaHUS pPoauTENen COBMECTHOE pEeLUeHWEe MMM BOMpoca O MEeCcTe XWUTenbCTBa OeTel, He
NpenaTcTByeT ONpeAeneHnto MecTa XutenbctBa pebeHka kak COBMECTHO C MaTepbio, Tak M COBMECTHO C OTLIOM,
a crnepoBaTenbHO, HE MOXET paccMaTpyMBaTbCHA Kak Hapyllalwwas Kakue-rmbo KOHCTUTYLUMOHHblE npaBa W
ceobopbl 3assutens (OnpegeneHune KoHcTutyumoHHoro Cyaa PO ot 19 deBpanst 2004 r. N 58-O "O6 oTtkase B



MPUHATAM K paccMOTPEHUO xanobbl rpaxgaHvHa AmbynatoBa lOpua [eHHagbeBuM4a Ha HapylleHue ero
KOHCTUTYLMOHHBIX NMpaB MNyHKTOM 3 cTtatbuM 65 m nyHkTom 2 ctatbm 66 CemenHoro kopekca Poccuickon
depepaummn™).

Cropbl 06 onpegeneHny Mecrta XuTenbcTea pebeHka Npy pa3genbHOM NPOXUBaHUN poauTenen SBNalTCs
OLHOWM 13 pacnpoCcTpaHeHHbIX kateropun gen B cyaax. O6obweHne cyaebHor npakTUKUM MOKas3biBaeT, YTO Npu
BblHECEHMU pelleHus 06 M3MEHeHWM MecTa XuUTenbCcTBa pebeHka, B YacTHOCTU npu nepepade pebeHka oT
O[HOro poauTens K Apyromy, cya AOMpkeH OBCTOATEeNbHO MOTMBMpPOBaTb M NPMBECTU "Cepbe3Hble OCHOBaHMA"
ONA TaKoro pelleHusl, B YacTHOCTM: HeHagnexaiwlee BbIMOSIHEHWE MaTepbl  (OTUOM) POAUTENbCKMX
ob6s3aHHOCTEN, HEONaronpuATHbIE YCMOBUS MPOXMBAHUSA M BOCMUTaHMS y Matepu (oTua), NMYHble KayecTBa
poautenen n ap. (cm. MNMoctaHoBnenune Mpeangnyma HoBocubupckoro obnactHoro cyga ot 17 oktabps 1997 r.
<1>).

<1> Cm.: CypebHas npakTuka no cemenHbimM cnopam / Pyk. kon. cocrt. M.B. KpaweHuHHukos. C. 169 - 170.

Tak, B ogHOM M3 fern, paccmaTpuBaBlumMxcs EBponenckum cygoM no npaBaM YenoBeka, MeCTOM
XUTenbCTBa [feTer OblIo YCTaHOBIIEHO MECTO >KUTENbCTBA OTUA, MOCKOMbKY MaTb SBMASAnacb  YeHOM
opraHmsaumm "Ceugetenu MWerosbl", 4TO nMpUBENO K HEraTMBHbIM  COUMANbHbIM U MCUXOSTOTMYECKUM
nocrneacTeuaM Ans OeTel, KOTopble Mocre MocCeLleHna 3TOW opraHusaumm ctanu MyrnMBbiIMKU, HEPBHbIMMU,
BOCMPVHMUMAnNnN OKpYXaloLlWuin MUp U 9BMEeHUs Npupodbl B TOM dopMe, B KakoM ee NpenofHOCUT Yy4deHue
"CsugeTtenen Nerobl" <1>.

<1> NHdpopmauus o gene (no maTtepmanam NoctaHoBneHnst EBponenickoro cyga no npasam 4enoBeka ot
29 Hosbp4a 2007 r. N 37614/02) // Poccuinckas xpoHuka EBponewckoro cyga. 2008. N 4.

BceneHve  HecoBeplUeHHONETHUX  AeTen K poouTensam pernameHTupyeTtcs XUNULLHBIM
3akoHogatenbcTBoM. CornacHo 4. 2 cT. 70 XKK PO Ha BceneHue K poauTensmM UX HeCOBEPLUEHHONETHUX OeTewn
He TpebyeTcs HM cornacve OcCTanbHbIX YNEHOB CEMbW HaHWMAaTens, HW cornacue Hammopgatens (ecnyn oba
poanTens 3aHUMaroT KBapTUpy No AOroBOPY COLMAanbHOro Hanma).

B Tom cny4yae, ecnun poautenun NpoXuBalT pasgenbHO, 3TO HE OrpaHNYMBaEeT B NpaBax U He ocBoboxaaeT
OT 065A3aHHOCTEN B OTHOLIEHMM pebeHKka TOro poauTend, KOTOpblid NpoXmBaeT oTaenbHo. OcobeHHOCTU
OCYLLECTBIEHUSI NpaB 1 00A3aHHOCTEN TakKUM poauTenemM npeaycMoTpeHbl CeMeHbIM KOOEKCOM.

CornacHo cT. 66 CK P® poauTtenb, NpoXunBatoLnin oTAeNbHO oT pebeHka, uMeeT NpaBo Ha:

- obLLeHne ¢ pebeHKowMm;

- yyacTtue B ero BoCnuTaHuu;

- peLLeHne BONpocoB nony4veHus pebeHkom obpasoBaHus;

- nonyvyeHve WHpopmaumm O cBoeM pebeHke Uu3 BOCMMTATENbHbIX YYPEXOEHUN, MeOULUNHCKNX
opraHuMsauui, yupexaeHun coumanbHON 3allmThl HACeNeHUA U aHanornyHbIX opraHusauui. B npegocraBneHuu
MHdopMaLMM MOXET ObITb OTKA3aHO TOMbKO B CryYae Hanuuus yrpo3bl A8 XKU3HU M 300poBbsa pebeHka co
CTOPOHbI poamnTens.

Tak, cornacHo cT. 22 denepanbHoro 3akoHa oT 21 HosaA6pst 2011 r. N 323-03 "O6 ocHoBax OXpaHbl
300poBbs rpaxaaH B Poccuiickon ®egepaumn” Kaxabli UMeeT nNpaBo NonyyuTs B AOCTYMHOW ANA Hero dopme
UMEIOLLYIOCS B MEAMLIMHCKON OpraHmM3aLmm MHopMaLmnio 0 COCTOSHUM CBOEro 300POBbS, B TOM YUCNEe CBEAEHMUS
0 pesynbTatax MeguumMHCKOro obcrefoBaHus, Hanuyuum 3aboneBaHusi, 00 YCTAHOBIIEHHOM [JuarHo3e M o
NporHo3e pasBuTUA 3aborneBaHus, MeTodax OKa3aHUs MeAWLMHCKOW MOMOLLM, CBA3AHHOM C HUWMK  PUCKE,
BO3MOXHbIX BUAax MeQULMHCKOrO BMEeLLIaTeNbCTBa, €ro NOCNEeACTBUSX U pe3yrnbTaTax OKa3aHus MeOULMHCKON
nomMoLlun.

MHdopmaLma o0 COCTOSHWM 340pPOBbsi rpaXgaHWHA MpefoCcTaBrnsieTcsa eMy, a B OTHOLWEHMM Iuu, He
JocTurimx Bospacta 15 net, u rpaxgaH, Npu3HaHHbIX B YCTAHOBIIEHHOM 3aKOHOM Mopsiake HeaeecnocobHbIMY, -
NX 3aKOHHbLIM NPeACTaBUTENAM NeYallmM BpayoM Uiv ApYriMMuU MeaUUMHCKUMN paboTHMKaMK, NPUHUMAKLLMMM
HenocpeAcTBEHHOE y4acTve B MeguumHckom obcnenoBaHuu u nedeHuun. o goctmkeHun BospacTta 15 ner
pebeHOK BNpaBe CaMOCTOATENbHO ONpeaensTb, KTO MMeeT NpaBo Ha MHAOPMAaLMI0 O COCTOSIHMM ero 300poBbsi. B
cny4yae BbisiBrieHus BUY-uHdpekuumn y HecoBeplueHHONeTHero B Bo3pacte oo 18 ner, a Takke y nvua,
NPU3HaHHOTO HeaeecnocobHbIM, PabOTHUK MEOMUMHCKOW oOpraHusaumm yBegoMnsdet o6 39TOM OAHOro wus
poauTenen Unu MHOro 3aKOHHOMO NpeAcTaBUTENS TakMX NUL B COOTBETCTBUM C N. 2 ¢T. 13 ®enepanbHOro 3akoHa
oT 30 mapTta 1995 r. N 38-93 "O npegynpexaeHumn pacnpoctpaHeHnsi B Poccuiickon Pepepaumm 3aboneBaHus,
BbI3bIBAEMOro BMPYCOM UMMyHoaedmumTa Yyenoseka (BUY-nHpekumn)".

B cootBeTcTBUM C N. 2 cT. 66 CK P® pogutenu BnpaBe 3aknounTb B NMCbMEHHOW ¢opMe corfalleHne o
nopsigke OCYLLEeCTBNEHUS poOAUTENbCKMX NpaB poauTeneM, MNpOXMBAKLWMM OTAenbHO OT  pebeHka.
HoTapuranbHoe yoocToBepeHMe Takoro cornalleHns He sBnseTca obsizatensHeiM. B cornalieHun ykasbiBatoTCA



BPEMSl, MECTO, NPOAOIDKUTENBHOCTL OBLLEHNs, NOPSOOK Takoro OOLLEHUS, BO3MOXHOCTb MPUCYTCTBUSI OPYrUX
iy wn T.n. Tpy STOM poauTeny [OOSPKHbI - yuMTbiBaTb MHEHWe pebeHka, €ero pexuMm, WHTepechl.
3akoHO4aTENBCTBOM HE yKasaH BO3pacT, C KOTOpOro pebeHOK BrnpaBe CaMOCTOATENbHO peluaTb BOMPOC O
nopsigke obueHns ¢ pogutenamu. B Tom cnyyae, ecnn pebeHok He xenaeT Takoro obLLEeHnsl, OH He MOXET ObITb
NPUHY>XOEH, MOCKOMbBKY A5 HEro 3TO NpaBo Ha obLyeHne, a He 0651I3aHHOCTb, KOTOPYIO OH AOIMKEH UCTMONHATD.

Ecnu poantenu He MOryT NpUIATK K COrnaLleHno, BO3HUKLLUIA Cnop paspeluaeTcs cyaom no TpeboBaHuio
poauTenen unu ogHOro 13 HUX C y4actTuem opraHa oneku u noneuyntenscrtea. OpraH oneku M noneymTenscrea
OOIKeH NPeACcTaBnTb CBOE 3aKIIOYEHNE HA OCHOBaHMKN akTa 06cnefoBaHUs YCIOBWIM XN3HN pebeHka.

B n. 8 lNocTtaHoBneHus MNneHyma BepxoBHoro Cyaa P® ot 27 mast 1998 . N 10 "O npumeHeHuMu cygamu
3aKoHogaTenbCTBa MpW paspelleHnn CropoB, CBA3aHHbIX C BOCNUTaHMEM pJdeTen" paeTca  cnegywoulee
pa3bsCHEHNE OTHOCUTENBHO OnpeaeneHns nopsiaka obLweHna poanTens, NPoXMBatoLLLEro OTAEMNbHO OT pebeHka.
Mcxoos u3 npaea poauTens, NpoXxuBalowero otaenbHo oT pebeHka, Ha oOleHMe C HuUM, a Takke u3
HeOoOXO4MMOCTU 3aLNUThLI MPaB U UHTEPECOB HECOBEPLLEHHOMNETHErO NpU OBOLLEHNN C 3TMM poauTenem, cygy C
y4yeTOM OOCTOATENLCTB KaXXA0ro KOHKPETHOro Aena crnegyet onpefenatb nopsgok Takoro obuleHus (Bpems,
MECTO, NPOAOIMKUTENBHOCTb OOLLEHUS U T.M.), N3MOXUB €ro B PE30STIOTUBHOW YaCTW PELLEHWS.

Mpu onpegeneHun nopsigka obwieHnss poauTens ¢ pebeHKOM NPMHMMAKTCA BO BHMMaHue BO3pacT
pebeHka, COCTOsIHME €ero 340pOBbA, MPUBA3AHHOCTb K KaXOoOMy W3 poauTenen U apyrme oOCTosATenbCTBa,
CrnocobHble oka3aTb BO3AENCTBUE HA (hU3MYECKOe U MCUxMYeckoe 340poBbe pebeHka, Ha ero HpaBCTBEHHOE
pasBuTME.

B HeKkoTOpbIX cnyvasx poauTenu MoryT ObiTb OrpaHNYeHbl B peanv3auunn cBoux npas. Hanpumep, korga
obLieHne pebeHka C oTAeNbHO NPOXMBAKOLLUM poaUTENEM MOXET HaHeCTu Bpef pebeHky, cyd B COOTBETCTBUM C
n. 1 ct. 65 CK P® BnpaBe oTka3atb 3TOMy poauTeNio B yOOBNETBOPEHMN UCka 00 onpedenenHun nopsigka ero
yyactusi B BOCnMTaHum pebeHka (Hanpumep, KOrga OoovMH poguTenb HacTpavBaeT pebeHka MpoTUB  ApYyroro
poauTens, rpybo pasrosapuBaeT ¢ pebeHKoM U T.1.).

CornacHo n. 3 cT. 66 CK P® B criyyae 3noCTHOro HEBLIMOMHEHUS peELLeHNa cyfda poauTenem, ¢ KOTOpbIM
npoxuBaeT pebeHoK (Hanpumep, He OaeT OPYromy poauTento BuaeTbcs ¢ pebeHkom), cyd no TpeboBaHMio
poauTens, NPOXMBAIOLLEro OTAeNBHO OT pebeHka, MOXeT BbIHECTM pelleHuMe O nepepade emy pebeHka. OToT
BOMPOC peLlaeTcs ncxoasa M3 nHTepecos pebeHka 1 ¢ y4eToM MHeHns pebeHka.

HekoTopble 0COBGEHHOCTM NPUCYLLM NOPSAAKY OCYLLECTBEHUA POANTENBCKUX NMPaB HECOBEPLUEHHONETHUMM
poautenamu. HecoBepLueHHONETHME POAUTENN HEPEAKO Takke SBNAOTCA AETbMW, 3a UCKIMHOYEHUEM CryyaeB
NprMobpeTEHNsI NONHOM rpaXkaaHCKow AeecnocobHOCTM NyTeM BCTynneHns B Opak nnuM amaHcunaumm. B 10 Xe
BpeMs y Takux "Aaeten” MMerTCsa NPaKTUYECKUN TE e CaMble pOOUTENbCKUE NpaBa, YTO M Y COBEPLUEHHONETHUX
poautenen. OgHako 3akoHoAaTeNb rOBOPUT HE O MpaBe Ha BOCMUTaHME HECOBEPLUEHHONETHMMM CBOUX AETEN, a
O MpaBe Ha y4yacTMe B BOCMWUTaHWW, nogpasymeBasi, YTO OCHOBHOe BocnuTaHWe geTten OyayT OCyLWeCTBNATb
apyrue nuua, HasHayeHHble onekyHamu, npexae Bcero 6abylika n geayLuka.

HecoBeplueHHONETHME poaUTenu UMEKT NPaBo:

- COBMECTHO MpoXmBaTh ¢ pebeHKoMm;

- y4acTBOBaThb B €0 BOCMUTAHUN;

- MpU3HaBaTb 1 ocnapvBaTb CBOE OTLIOBCTBO U MAaTEPUHCTBO Ha OBLLMX OCHOBaHUSX;

- TpeboBaTb MO AOCTMXKEHMM MK Bo3pacTa 14 neT yCTaHOBIEHWSI OTLOBCTBA (MAaTEPUHCTBA) B OTHOLLUEHUM
cBowx Ageten B cyaebHoM nopsagke.

B cootBetcTBUM C Nn. 2 cT. 62 CK P® HecoBepLLeHHONETHE pOaMTENM, HE cocTosIlLME B Bpake, B criyvyae
pOXAEHUS y HUX pebeHka 1 NpY yCTaHOBNEHMN WX MaTEpPUHCTBA M (MNn) OTLIOBCTBA BMpaBe CaMOCTOSITENBHO
OCYLLECTBMATb pPOAMTENbCKME MNpaBa MO [OCTWXKEHMM uMum Bo3pacta 16 net. [do  gocTukeHus
HEeCOBEpLUEHHONETHUMM poanTenammu Bo3pacta 16 net pebeHKy MoXeT ObiTb HasHayeH onekyH. lMonoxeHus
OaHHOM HOpMbI BCTynawT B MnpoTuBopeune co cT. 26 n 28 K P®. HecoBeplleHHONETHME poguTenu mno
OOCTWXEHUN nmn Bo3pacta 16 neT BnpaBe CaMOCTOATENbHO OCYLLECTBNATE pPoOaUTENbCKME MpaBa, KOTopble
BKMoYatoT B cebsa, cornacHo n. 1 cT. 28 K P®, npaBo coBepLuaTtb cAenkU OT UMEHU CBOUX MarnoneTHUx neTen.
Mpu aTom, He Oyaoy4n MONHOCTBLIO AEecnOoCOBHbIMM (32 UCKIOYEHVMEM poaUTENERn, COocTosAwWwMX B Opake, K
3MaHCUMUPOBAaHHbLIX), HECOBEPLLEHHOMNETHNE POAUTENM HE BNpaBe CoBeplUaTh 0e3 cornacusi CBOUX poauTenem
(MHBbIX 3aKOHHBLIX MpeAcTaBUTENEen) caenku, npegycMmoTpeHHble n. 1 cT. 26 'K PO. Tak, HecoBepLUeHHONETHUIA
poauTenb He MoOXeT 6Ge3 cormacus CBOero poauTens npogaTb CBOK KBApTUPY, HO MOXET pacrnopsKaTbcs
UMYyLLLECTBOM CBOEro pebeHka, B TOM YMcre 1 HeABWKUMbIM (C COrracusi opraHa oneku 1 nonevymTenscraea).

CornacHo a63. 3 n. 1 c1. 65 CK P® poautenu, ocywiectensoLwmne poguTenbckue npasa B ywepb npasam u
WHTepecam feTein, HeCyT OTBETCTBEHHOCTb B YCTAHOBNEHHOM 3aKOHOM MOpPSAKe.

CemeliHbIi KOAEKC yCcTaHaBnMBaeT cregytowme oopMbl OTBETCTBEHHOCTH:

- NULIEeHne poaUTeNbCKUX Npas;

- orpaHuyeHue poauTenbLCKUX Nnpas;

- oToGpaHue pebeHka 6e3 orpaHUYeHUs UMY NIMLWEHNA POAUTENbCKUX NpaB.



Hanbonee pacnpocTpaHeHHoW caHKUmMeln ABNSEeTCS NUEeHNne poaAUTENbCKUX NpaB.

Jinwenne poaunTenbCkux npaB - 3TO KpaWHAsS Mepa OTBETCTBEHHOCTW, KOTopas MpUMEHsieTcs B
NCKITIOUNTENBHbBIX CryvasiX 3a COBEpLUEHME POAMTENSIMM BUHOBHOIO MNpaBOHApPYLUEHWsI B OTHOLLIEHUM CBOWUX
peten. OTOenbHble 3MEMEHTbl  JIUWEHUS POAUTENLCKUX MNpaB  MOXHO HaWTM B OOPEBOMOLIMOHHOM
3akoHoaaTesnbCTBe, KOTOpOE€ He 3Halno WHCTUTYTOB JUWLIEHUA Wnn orpaHn4yeHus poanuTenbCKMX npas.
PoguTtenbckass Bnactb Obina Ge3ynpevyHa U npekpallanacb €A4MHCTBEHHO €CTECTBEHHOW CMepTbi Unu
nueHnem Bcex npaB COCTOSIHUSA, KOrda AeTuM He crefoBanu B CCbINKy 3a poautensMu. Hu coBepLUeHHbIN
BO3pacCT, HU BCTyMneHne B Opak, HM XO3AWCTBEHHAs WK criyxebHasi HE3aBUCUMOCTb AOWUTATU, HU TSHKKOE
npecTynnenne poantenen (ECM OHO He BIEKNo 3a CODOW NULLIEHMST BCEX MpaB COCTOSIHUSA), HU o4yeBuAHas
OMacHOCTb OT POAMTENLCKOW BNACTU AN AeTen He nopakanu 3Ton BrnacTu. 34echb ckasbiBasics natpuapxanbHblii
B3rMsi4 Ha 3Ha4YeHMe poauTenbCKoro aBTopurteTa <1>.

KoHcynbTaHTln0C: npumeyaHue.

®parmeHT kHUrM A.W. 3aroposckoro "Kypc cemernHoro npaBa" BKMIOYEH B MHAOPMAaLMOHHBLIA BaHK
cornacHo nybnukaumm - "CemeniHoe v xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cwm.: Baroposckuin A.W. Kypc cemeliHoro npaea. C. 248 - 250.

Kak HakazaHve pans poauTenem ux BNacTb MNpekpawanacb B Crnyvae OCTaBneHus CBOUX [JeTen,
CBOHMYECTBA A0YEPU N KPOBOCMELLIEHUS NPW BCTYNMNEHNM OTLa UM MaTepu BO BTopon bpak, 3noynotpebneHus
poaUTENBCKOM BNacTbio <1>.

KoHcynbTaHTlInoc: npumeyaHue.

®parmeHT kHUrM A.M. 3aroposckoro "Kypc cemernHoro npaBa" BKMOYEH B MHGOPMALMNOHHBIA BaHK
cornacHo nybnukaumm - "CemeiHoe u xunuiiHoe npaso", 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.

<1> Cm.: Baroposckuii A.W. Ykas. cod. C. 248 - 250.

Poccuiickoe cemenHoe 3akoHogaTensctBo 1918 n 1926 rr. nogpobHO He perynMpoBarno BONpPOCHI NMLLEHUS
pOAWTENBCKMX MpaB, OrpaHMYMBasfCb TEM, YTO 3TWM BOMPOCHI ObINM NOOABELOMCTBEHHbI Cydy, W poauTenu,
NVLIEHHbIE POOUTENBLCKMX MpaB, COXPaHSANM NpaBo Ha obLieHne ¢ pebeHKOM (ecrnn 3TO He OKa3biBaro narybHoro
BO3AENCTBMSA Ha HEro), a Takke 0683aHHOCTb coaepaTb pebeHka.

NMpaBoBasi CYLWHOCTb JIMWIEHUA POAUTENbCKAX MpPaB COCTOUT B MNpeKpaweHUn poaUTErbCKUX
OTHOWEHUN (npaB U OBA3aHHOCTEN B OTHOLIEHWSX MEXAy poauTensaMu W AeTbMU), 38 HEKOTOPbIMU
NCKIIOYEHMSMMN.

YCcnoBusiMM NPYMEHEHNS TaKOW OTBETCTBEHHOCTU SABMNSAOTCSA:

1) npeaycmoTtpeHHoe cT. 69 CK P® npaBoHapylleHne poauTener no OTHOLIEHW0 K pebeHKky, a B
HEKOTOPbIX Cry4vasx - ApYrMx CBOMX AeTen unum cynpyra B oopme gencreunsa unm 6e3aencrems;

2) BuHoBHOe fesHuve (B n. 12 MNoctaHoBneHus NneHyma BepxosHoro Cyaa P® ot 27 maa 1998 r. N 10 "O
NPUMEHEeHUM cydaMu 3akoHoAdaTeNnbCTBa MNpW paspelleHuMn CropoB, CBSA3aHHbIX C BOcMMTaHueM geten”
pa3bACHAETCH, YTO HE MOTYT ObITb NMLLEHbI POAUTENBLCKUX NMPaB fuLa, HE BbIMOSHAKLINE CBOU pPOAUTENbLCKUE
00513aHHOCTM BCNeACcTBME CTEYEHUST TAXKENbIX 0OCTOATENBCTB U MO APYIMM MPUYMHAM, OT HUX HE 3aBUCALLUM
(HanpvMep, MCUMXMYECKOrO PACcCTPOWCTBA WM WHOTO XPOHMYECKoro 3aboneBaHusl, 3a WCKIIIOYEHUEM MuL,
CcTpajaloLWwmnx XpPOHWYECKMM arnkororimamom Wnv HapkoMaHwewn). B ykasaHHbIX cnyyasx, a Takke korga npu
paccMoTpeHumn gena He OyaeT YCTaHOBMEHO AOCTaTOYHbIX OCHOBAHWUIA 4SS NULIEHMSA poauTenen (O4HOro u3 Hux)
poAnTENbLCKMX NPaB, CYA MOXET BbIHECTM pelleHne o6 oTtobpaHum pebeHka M nepepjade ero Ha nonevYeHue
OpraHoB OMNeku 1 NoneYnTensCTBa NpyU yCrnoBuK, YTo ocTaBneHne pebeHka y poguTenen onacHo Ans Hero (m. 2
cT. 73 CK));

3) HapyLmMTenb He NULEH AeecnocobHOCTM (He4eecnoCcobHbIN MOXET ObiTb OrpaHMyeH B POAUTENBCKUX
npaeax);

4) pebeHOK He [OCTUI COBEPLLEHHONETUS.

Henb3a nUwmnTb poanTenbCKMX NpaB B OTHOLLEHMU eLLe He pOaAUBLUMXCS AETEN.

OcHoOBaHMA ANA NULWIEeHUA POAUTENBLCKMX NpaB npeaycMoTpeHbl B cT. 69 CK P® u pasbscHeHbl B n. 11
MocTtaHoBnennsi MNMneHyma BepxoBHoro Cyga P® ot 27 maa 1998 r. N 10. Kak npaBuno, Ha npakTuke
OOHOBPEMEHHO MMEKOT MECTO HECKOJIBKO HMKENEPEYNCITEHHBIX OCHOBAHUN.

1. YknoHeHue poautene oOT BbINONIHEHUS poAaUTenbCKUX ob6s3aHHocTern. OOHO M3 cambix



pacnpocTpaHeHHbIX OCHOBaHWIA BblpaXkaeTcsl B OTCYTCTBMU 3a60Tbl O HPaBCTBEHHOM U (PU3MYECKOM PasBUTUM
aeteil, 06 ux obyyeHuu; B uMCle TakMx OCHOBaHWIA Takke OCTaBrieHWe OeTen 6e3 npucmoTpa, 3M0CTHbIN
HennaTtex annuMeHTOB.

2. OTKa3 6e3 yBaXuTeNbHbIX MPUUYMH B3AiTb CBOEro pebeHKa U3 poaunbHOro Aoma nnbo M3 MHOro
ne4yeGHOro, BOCMUTATENBHOMO YYPEXOEHUS WNU M3 APYIUX aHanorMyHblX opraHusauuii. B kadectBe
YBaXWUTENbHbLIX MPUYMH MOrYT OblTb MPU3HaHbl HEBO3MOXHOCTL 3abpaTb pebeHka BCNeAcTBME OTCYTCTBUS
YCroBWIA ANs NPOXUBaHWS, poxaeHne pebeHka 6exxeHKo!, NULOM, He UMEIOLMM rpaxaaHcTBa, paboTbl, U T.M.
Mpw NULWEHUN poaUTENbCKUX NPaB B CBA3W C TEM, YTO POAUTENN OTKa3bIBaOTCA B3siTb pebeHka U3 poAMIbHOro
OOMa WM WHOTO [ETCKOro YYPEXAEHWs, CYA OOJMKEH BbISACHUTb OTCYTCTBME YBaXKMUTENbHbLIX MNpUYMH. Tak,
MpumopckMM KpaeBbIM CyLOM BbINO OTMEHEHO peLleHne NepBOpeYeHCKOro paloHHOro cyda O NULEHMU OTua
peGeHka poanTeNnbCKUX NpaB B CBSA3M C TEM, YTO OH Ge3 YBaXXMTENbHbIX MPUYMH He 3abupaeT Oo4Yb U3 OEeTCKOro
noma. [lokasaTenbCTB TOro, YTo OTBETUMKY npeanaranocb 3abpaTb JoYb U3 A4eTCKOro Aoma, HO OH OTKasarncs, B
aene HeT. OTBETYMK CCbIfarncs Ha To, YTO OH HE MMEEeT BO3MOXXHOCTM 3abpaTtb pebeHka, Tak Kak ero ceMbsi U3
NATU YEenoBEK NPOXUBAET B OAHOKOMHATHOW KBapTUpPE, a NPOXMBaHUE LOYEPU OTAENBHO B XXKUIOM MOMELLEHUN,
Ha KOTOpOE OHa COXpaHsieT NpaBo, B CUMy ee Bo3pacTa HEBO3MOXHO. [peactaBneHHoe oTaenom obpasoBaHusi
agMMHUCTpauMM panoHa 3aknuveHue Mo paccMaTpuBaeMOMy CYAOM BOMPOCY He codepXano CBeOeHUn o
MpUYMHaxX, Mo KOTOPbIM OTel, pebeHka He 3aHMMaeTCcs ero BOCTMUTAHMEM, a TaKkKe O >XUMULHO-ObITOBbLIX U
MaTepuarnbHbIX YCNOBUSIX OTBETYMKA <1>.

<1> Cm.: CygebHas npaktuka no cemenHbim cnopam. C. 108 - 109.

3. 3noynoTtpebneHne cBOMMU PpoAUTENLCKMMU NpaBaMu, T.e. ICNONb30BaHWe 3TUX NpaB B yliepb
MHTepecam pAeTen. Hanpumep, cosgaHve npenatctBuii B OOy4YeHWW, CKIIOHEHME K MNOMpOLLUanHUYECTBY,
BOPOBCTBY, NPOCTUTYLUK, YNOTPEONEHNIO CIMPTHBLIX HANMUTKOB UMW HAPKOTUKOB W T.1.

4. XKecToKoe obpalleHne ¢ AeTbMU. Takoe OTHOLLEHME MOXET NPOSBSATLCH HE TOMbKO B OCYLLECTBNEHUN
poANTENAMWU HacuUnusa Hag 4eTbMU MO0 B NOKYLUEHMU HA MX MOSOBYH HEMPUKOCHOBEHHOCTbL, HO U B MPUMEHEHUN
HeJOonyCTUMbIX CMOCODOB BOCMUTaHWsS, B rpybom, nNpeHebpexnTenbHOM, YHWXKaKLWEM 4YernoBevyeckoe
OOCTOMHCTBO ObpaleHum ¢ geTbMu, OCKOpOneHuu unu akcnnyatauum geten. Hacunme wmoxeT ObiTb  Kak
hn3mdeckum, Tak U ncmxmyeckum. og usmyeckum HacunmeM MNOHMMaeTCs peanbHoe WM NoTeHuuanbHoe
npuyvHeHne dusmdeckoro Bpeda (HapyleHue aHaToMO-(PU3NOMNOrM4eckon LEenocTHOCTU Yernoseka). [l1o
XapakTepy OHO MOXET BblpaxaTbCs B HAaHECEeHWUM yaapoB, No60eB, paHeHW U B MIHOM BO34eNCTBUM Ha HapY>XHble
MOKPOBbLI Tena 4ernoBeka MOCPEACTBOM MPUMEHEHUS (PU3NYECKOW CUMbl, OpYXus nnbo WHbIX NPeaMEeTOoB,
XVOKOCTHbIX, CbIMy4Ynx BELLECTB U T.4. [cuxmyeckoe HacuMnme MoXeT BKIYaTb B €e0S MpUYMHEHME OyLIEBHOMW
WM MCUXMYECKOW TpaBMbl, a Takke OrpaHudeHue cBoGOAbl BONEM3bSBNEHWS (HE3aBMCUMO OT pearibHOCTM
HacTynneHns dwusundeckoro Bpeda). dusmdeckoe Hacunme U NCUXMYECKOE HAcunue, Kak npasuno,
B3auMMOCBs3aHbl Mexay cobown.

5. XpoHMYECKUIN ankorosiM3aMm WM HapKOMaHMUA, YTO OOMMKHO ObiTb NOATBEPXKAEHO MeOULIMHCKUM
3akntoyeHveM. MNMpuaHaHue oTBeTYMKA OrpaHNYEHHO AeeCnOCOBHBIM NpY 3TOM He 0b6s13aTenbHO.

6. CoBeplueHWe YMbILWEHHOrO MPECTYNNEeHUs NPOTUB XU3HU UMW 300POBbSA CBOUX AeTen nubo
NPOTUB XXU3HWN UNKN 3A0POBbA Cynpyra, YTo JOIMKHO BbiTb YCTaHOBMEHO NpuroBopom cyga. lNpu atom dopma
YMbICMa 3HAYeHUS He MMeeT.

JIvweHve poanTensCckux npas BO3MOXHO TONbKO B cyaebHOM nopsake. [ena o nNUWeHnM poamnTernbeKux
npaes paccmaTpmBaloTCs panoHHbiMM cygamu (n. 4 4. 1 cT. 23, cT. 24 [TIK). TepputopmaneHaa noacyaHoOCTb
onpefensieTcss MecToM >XWUTeNbCTBa OTBETYMKA. JlMua, KOTopble MOryT nofaTb 3asdBfieHWE O JULIEHUM
poauTenbckux npae, onpeaeneHsl B M. 1 cT. 70 CK P®. K Hum oTHocATCS:

- OVIH U3 poguTenen He3aBNCMMO OT TOrO, MPOXNBAET N OH BMeCTe C pebeHKoM;

- NMUa, 3aMeHsLWMe poanTeNen: YyCbIHOBUTENN, ONEKYHbI, NONeYUTENN, MPUEMHbIE pOAUTENN;

- MPOKYypop;

- NPeacTaBUTENU OpraHoB WM OpraHM3auuii, Ha KOTOpble BO3MOXeHbl 0D0S3aHHOCTW NO OXpaHe npas
HEeCOBEpPLUEHHONETHUX AETEN (OPraHoOB OMNEKN U MOMEYUTENBCTBA, KOMUCCUA NO AenaM HEeCOBEPLUEHHONMETHUX,
opraHusauuin onsa geTen-cupoT 1 AeTen, ocTaBumnxcs 6e3 nonevyeHns pogutenen, u ap.).

B cynebHol npakTnke BO3HMKan BONPOC: BNpaBe M YNOMHOMOYEHHbIN MO npaBam pebeHka B cybbekTe
Poccuiickon depepaumm obpatuTbCa B Cyf B MHTEPECAX HECOBEPLLUEHHONMETHErO rpaxgaHnHa C 3asdBfeHMeM O
NWLWeHNN OOHOro 13 poauTenen poanTenbCKMX NpaBs, eCrin Takoe MOSTHOMOYUE onpedeneHo B 3akoHe cybbekTa
®epepaumn? TlockonbKy mnpoueccyanbHoe 3akoHOAaTeNbCTBO HaxXoOAUTCA B UCKIOYUTENBHOM  BeAeHUU
Poccuinckon Pepnepaumn, a AelcTByloLlee MpoUeccyanbHOe 3aKoHOAATeNbCTBO MCKIHOYaeT BO3MOXHOCTb
obpalleHns ynormHOMOYeHHOro no npaBam pebeHka B cybbekte degepaumm B Cyd B UHTepecax
HECOBEPLUEHHONETHEIO rPpaXKaaHnHa C 3asiBNIEHWEM O NIULLEHNM OOHOTO U3 poauTenen poauTenbCKMX npas, TO
nepeveHb nuu, ykasaHHblx B n. 1 ct. 70 CK P®, asnsetca mcuyepnbiBarowmm (O630p cygebHOM npakTuku



BepxosHoro Cyna P® 3a BTopor kBapTan 2004 r. no rpaxgaHckum fenam, yTBepXAeHHbIn [NocTaHoBneHnem
Mpeangnyma BepxosHoro Cyaa P® ot 6 oktabpsi 2004 r.).

O6GsA3aTenbHbIM NPU pacCMOTPEHUN AN O NULIEHUN POAUTENBCKUX MpaB SABMSIETCS yyacTue B Mpouecce
MpoKypopa M OpraHoB OMEKM W MOMeYnTernbCTBa HE3aBMCMMO OT TOrO, MOAanv OHW 3asiBNeHVWe O MULIEeHUU
poAnTENbCKMX NpaB UnNn HeT. Pa3pelleHne cnopoB O NULLIEHUN POAUTENBLCKUX MpaB OCYLLECTBsSeTCs CyaoM Ha
OCHOBaHWM akTa obcnefoBaHWsi YCNOBWUMA KU3HWM pebeHKka M 3akni4veHWss co BCEMM cOoBpaHHbIMKW NO  Aeny
JokasartenbcrBamu. K Takum [gokasaTenbCTBaM OTHOCATCS MOKa3aHUsA CBUOETENENn, 3akiiovyeHne akcnepta
(Hanpumep, 00 ocBMOeTENbCTBOBaHWM pebeHKa B LUENnsax YCTAHOBMEHUSI HaHECEHWst eMy  TenecHbIX
MOBpEXAEHU), NMMCbMEHHbIE [OKa3aTernbCTBa (MPUroBOp cyda MO Aefny O 37I0CTHOM YKIIOHEHUW OT ynnathbl
anvMMeHTOoB) 1 Ap.

B Tom cny4ae, ecnu pebeHok poanTens, B OTHOLLEHUN KOTOPOro NogaHo 3asasrneHune, goctur 10 ner, ero
MHEHMEe MOXET ObITb y4TeHO cyaom. OgHako cornacust pebeHka Ha nueHne poanTenbCKUX npae He TpebyeTcs.

B pelueHun cyga o nuweHMn poamTenbCkux NpasB AOMKHO ObiTb ykaszaHo, koMmy nepepaetcs pebeHok Ha
BOCMUTaHMWE: APYroMy pOAMTENIO, OpraHy ONekn U MonevynTenbcTBa WMKM OMeKkyHy (MoneyvnTento), ecnm OH Yxe
HasHa4yeH B YCTaHOBIIEHHOM nopsigke. Kpome Toro, cyg AOIMKEH peLuvTb BOMPOC O cogepxaHuy pebeHka.

Mpu HEBO3MOXHOCTU NepedaTtb pebeHka Apyromy poauTENo UNu B Criyvae nULWEeHUs poauTenbCKux npas
obounx poauTenen, korga onekyH (noneynTens) elle He HasHadeH, pebeHoK nepepaeTcsa CyAOM Ha rnoneyeHue
opraHa orneku 1 nonevynTenscTea.

Mpn aTom HeobxoamMmo MMeTb B BMAY, YTO nepedaya pebeHka Ha BOCMUTaHWE POACTBEHHMKAM W APYryM
nvuam JonycKaeTcs TOMbKO B Criyvae, Korga 3Ty fvua HasHayeHbl ero onekyHamu uinv nonevmTensmm.

Mpu nepenave pebeHka Ha None4YyeHne opraHoB onekun n nonedntensctea (n. 5 cr. 71, c1. 121 CK) cyny He
cnenyeT peluaTb BONPOC O TOM, KakK JOIDKHA ObiTb onpeaeneHa aTumm opraHamm cyabba pebeHka (nomeleHne B
[EeTCKOoe yupexaeHue, WKOMy-MHTepHaT, HasHa4YeHne onekyHa W T.M.), MOCKOMbKy BbIObOp cnocoba ycTponcTBa
OeTen OTHOCUTCS K KOMMETEHLMN yKa3aHHbIX BhILLIE OPraHoB.

B TeyeHune Tpex gHen co OHs BCTYMNEHUS B 3aKOHHYHO CUIY PELUEHUs cyaa O NULLIEHUN POAUTENBCKUX NpaB
cyn 0b6s3aH HanpaBWTb BbIMUCKY U3 3TOMO0 pELUEHUs] B OpraH 3arca no MecTy rocydapCTBEHHOW perncrpauumn
poxaeHus pebeHka.

JInwenne poantenbCkmx Npae SABMASIETCS UCKITHOUYUTENBHON MEPON 1 BrieYeT 3a cobor yTpaty poauTensmu
He TONbKO TeX NnpaB., KOTOPble OHWM UMENWU A0 AOCTUKEHUS AeTbMU 18 NeT, HO U ApYrMX, OCHOBaHHLIX Ha dakTe
poacTtea ¢ pebeHkoM.

MocneacTBUA nULLIEHUMS POAUTESNILCKMX MpaB MOryT ObiTb KnaccuduuMpoBaHbl MO OTpaciieBOMy
NpW3HaKy Kak NpegyCMOTPEHHbIE:

a) ceMeliHbIM 3aKOoHOOATEeNbCTBOM;

©0) rpaxkgaHCcKMm 3akOHOO4ATENbCTBOM (HACNeACTBEHHbIM, XUITULLHBIM);

B) TPYAOBbIM 3aKOHOA4ATENBCTBOM M 3aKOHOAATENbCTBOM O CoLManbHOM obecrneyeHunu;

r) agMUHUCTPATUBHBLIM 3aKOHOOATENLCTBOM.

Tak, poauTenu, NMLeHHbIE POAUTENLCKMX NPaB, TEPSIOT NPaBo Ha:

- BOCNUTaHUE;

- NpeacTaBneHne 1 3almTy UHTEPECOB AeTel;

- nctpeboBaHmne geTen OT OpYrnx nuu;

- Jayy cornacusi Ha ycblHoBneHue. MNpu 3TOM YCbIHOBIIEHME BO3MOXHO HE paHee MCTEeYEeHWUs LUIEeCTU
MECSILIEB CO HSI BbIHECEHMWS pELLEHMS Cyaa O NULEHUN POAUTENBCKUX MNPaB;

- Jady cornacus Ha coBepLUeHne caenok AeTbMu B Bo3pacTte oT 14 oo 18 ner;

- anMMeHTbI OT COBEPLUEHHONETHUX AeTEN;

- avy cornacusi Ha aMaHcunauuio;

- nony4veHne nocobun, NEHCMOHHOE obecrnedeHne nocne cMepTn aeTen;

- HacrnegoBaHMeE Mo 3aKOHY.

CornacHo cT. 91 XKK P® nuweHune poauTtenbCcknx npae SABASIETCS OCHOBAHWEM A1 BbICEMNEHUS U3 XKUMNOro
NMOMELLEHNA POAMTENEN, JNULLIEHHBLIX POAUTENbLCKMX MpPaB, €CMM COBMECTHOE MPOXWBAHWE STUX [paxgaH C
OEeTbMW, B OTHOLUEHUN KOTOPbLIX OHW JWLIEHbl POAMTENbCKUX MpaB, MPU3HAHO CyAOM HEBO3MOXHbIM. B ToMm
crnyyae, ecnv poauTenuM n AeTU MPOXWUBAKT B KBaApTUPE MM AOMe, NpuHagnexaiwieM uUm Ha npaBe o6Lien
COBCTBEHHOCTU, UM COBCTBEHHNKOM >KUITOFO NOMELLEHNS SBMSETCA CaM poauTenb, MULWEHHbI POOUTENbCKMX
npaB, 3akoHogaTenb He npedycMaTpyMBaeT JULLEHWE POAUTENbCKMX NpaB COOCTBEHHMKA XWUibs B KayecTBe
OCHOBaHWs NpeKpaLLeHnsi NpaBa COOCTBEHHOCTU Ha XMIoe NOMELLLEHME, MO3TOMY U BbICENEHNE €ro HepearbHO.
B cuny HeBO3MOXHOCTM MPOXMBAHUS COBMECTHO C POAWTENEM, JNULIEHHbIM POAUTENBLCKUX NpaB, pebeHoK
nepecensieTcss KO BTOPOMY POAUTENIO (€cnv MocnegHuin NpoXuBaeT OTAENbHO) WM Ha Miowagb OnekyHa
(noneunTens). B Takon cutyauum 3a pebeHKOM CcoxpaHsieTcs npaBo COOCTBEHHOCTM Ha >XUJOe MOMELLEHNE,
npuHaanexatliee eMy 1 poanTento Ha npase 00Lwen COGCTBEHHOCTH.

B uucne orpaHuyeHuid, NpeayCMOTPEHHbIX TPYAOBbIM 3aKOHOAATENbCTBOM W 3aKOHOAATENbCTBOM O



counanbHom obecneveHnm, - NpekpaLleHve npaea Ha:

- MpegocTaBrieHNe LOMNOMHUTENBHbBIX OTNYCKOB, YCTAHOBIIEHWE NBIOTHBIX PEXMMOB TpyAa M ap.;

- MpeJocTaBreHne oTNycka no yxoay 3a pebeHKoM 40 AOCTUXKEHMS UM TPEXIETHEro BO3pacTa;

- yCTaHOBEHME HEeNnosHOro paboyero OHS Unu HenonHon paboyen Hegenw;

- monyyeHue nocobus no yxody 3a pebeHKoM A0 JOCTMXKEHUSA MM BO3pacTa nonyTtopa neT v ap.

Mockonbky B cooTBeTCTBMU € M. 2 ¢T. 71 CK P® nuweHne poamMTensCckux npas He ocBoboxaaeT poauTens
OT 0643aHHOCTM coepxaTb cBoero pebeHka, cyq B cooTBeTcTBMM ¢ n. 3 cT. 70 Kogekca npu paccmoTpeHun gena
O NULLEHNM POOUTENBLCKMX MPaB peLlaeT U BOMPOC O B3bICKAHNM anMMEHTOB Ha pebeHka He3aBUCUMO OT TOro,
npeabsaBeH N TakoW UCK.

Mpu nuweHnn poanTenbCKMX NpaB OOHOro poauTensd v nepegadve pebeHka Ha BocnuTaHue Apyromy
poANTENIO, ONEKYHY UK nonevmTento NMbo NpMeMHbIM poauTensiM anuMeEHTbI B3bICKUBAKOTCA B NOMb3y 3TUX N
B cooTBeTCTBUM cO CT. 81 - 83, n. 1 cT. 84 CK P®. Ecnn getun 0o peleHns Bonpoca O JULEHUN poaUTENbCKUX
npae yxe ObiMM MNOMELLEHbI B [OETCKUME YYPEXOEHUS WIM B aHamnorMyHble OpraHv3auuv, anuvMeHTbl,
B3bICKMBaeMbIe C POAUTENEN, NMULLEHHbIX POAMTENBCKUX NPaB, 3a4MCRAKTCA Ha cYeTa 3TUX OpraHv3auun, rge
YUMTbIBAKOTCS OTAENbHO MO KaxaoMy pebeHky (M. 2 cT. 84 CK).

Mpu nuweHnn poauTenbCKMX npaB 0b6oOMX poauTenem unM OOHOrO M3 HKX, Korga nepejaya pebeHka
OpYroMy poauTento HEeBO3MOXHA, anMMEHTbl He MoanexaTt B3blCKaHWIO OpraHy Onekn W MnonevYvMTenscTBa,
KOTOpPOMY B Takux crny4vasix nepegaetcsa pebeHok (n. 5 ct. 71 CK), a nepedncnsaioTca Ha Nu4HbIn c4HeT pebeHka B
oTaeneHuun CbeperatenbHoro 6aHka Po.

JIleHne poauTenbckux npaB HOCUT GEeCcCpouHbIi XapakTep, HO He siBnAeTcs 6ecnoBOpOTHbIM. Ecnu
poauTENU M3MEHAT noBefeHue, obpa3 XXM3HU M OTHOLUEHME K BOCNUTaHUIO pebeHka, TO OHM MOryT ObITb
BOCCTaHOBJIEHbI CYJOM B POAUTENBCKUX NpaBax B COOTBETCTBUMN €O CT. 72 CK P®. Ecnu pebeHoK yCbIHOBIEH, TO
HeobXx0AMMO NpUHATME peLleHnin 06 OTMEHe YCbIHOBMEHUS, a 3aTeM O BOCCTAHOBIIEHUW B POAMTENBCKUX NpaBax.

Bonpoc o BoccTaHOBMEHUY poaUTENBCKUX MPaB paccMaTpuBaeTCd B UCKOBOM MPOU3BOACTBE PaNOHHLIM
cyooMm. TepputopuanbHas NoACyAHOCTb OrnpefenseTca Nno MeCTy >XUTenbCTBa (HaxoXOeHWs) OTBeT4MKa.
OTBETYMKOM SIBNSETCA NWLO, Ha MOMEYEeHUN KOTOPOro HaxoauTcs pebeHoK (4pyron poauTenb, OMNeKyH
(moneunTens), NpUEMHbIE pOAMTENW WUNM JeTckoe ydpexaeHve). [eno paccmatpuBaeTcsa € o0b6sA3aTenbHbIM
yyacTuem opraHa oneku 1 nonevnTenbCTBa, a Takke npokypopa. OCHOBHBIM KPUTEPUEM, UCXOASt U3 KOTOPOro Cyn
paspeLuaeT crop, ABMsOTCHA MHTepechl pebeHka. Henb3s BOCCTaHOBUTL B pOAUTENbCKUX NMpaBax, ecrnu pebeHok
poctur Bospacta 10 net n BospaxaeT npoTue atoro. Ecnu pebeHok He goctur Bospacta 10 net, To ero MHeHue
NULWLb YyYUTLIBAETCH NPU PAacCMOTPEHMMN UCKa.

Mpu paccmoTpeHun TpeboBaHMA O BOCCTAHOBMEHUMN B pOOUTENBLCKMX MpaBax cyg ucxogd ma n. 1 cr. 72 CK
P® npoBepsieT, U3MEHUNMCb N NOBEAEHNE U 00Pa3 XXU3HWU POAUTENEN, NMULLEHHBLIX POAUTENBCKMX Npas, U (1Mnu)
MX OTHOLLIEHWNE K BOCMUTaHMI0 pebeHka. [Mpn aTom HEOOXOAMMO yunThiBaTh, YTO CyAd He BNpaBe yOoOBMETBOPUTb
UCK, JaXe eCnun poamTenn U3MeHuny cBoe NoBeaeHne 1 MoryT Hagnexalumm obpasom BocnuTbiBaTh pebeHka, HO
OH YK€ YCbIHOBMNEH M YCbIHOBIIEHNE HE OTMEHEHO B YCTAHOBIEHHOM NOPSAKe, a Takke B cny4yae, korga pebeHok,
pocturwui Bospacta 10 net, Bo3paxkaeT NPOTUB 3TOr0 HE3aBMCMMO OT MOTMBOB, MO KOTOPbIM OH HE COornaceH Ha
BOCCTa@HOBMEHNE poanTenbckmx npae (n. 4 ct. 72 CK). B uucne gokasaTensCcTB N3MeHEHWs noBegeHns n obpasa
XW3HW poguTenen MoryT ObiTb Mpexae BCEero MUCbMEHHblEe (OOKYMEHT O MPOXOXOEHWW FeYeHusd, CrpaBku W3
HapKOMNOrM4eckoro AucnaHcepa, 3akfioyeHWe opraHa Onekn M noneynTenscTBa 00 YCMOBUSIX XM3HW MCTUA),
cBuaeTenbckne nokasaHms (06 nsmeHeHMn NoBeaeHns), a Takke 06bACHEHUS ncTua.

OpHOBpEMEHHO C UCKOM O BOCCTaHOBIEHUW B POAUTENLCKMX NpaBax MOXeT BbiTb pacCMOTPEH UCK TOrO Xe
nuua o nepegayve emy pebeHka.

Bbinucka u3 pelleHus cyga B TeyeHuWe Tpex AHEM CO OHA BCTYMNEHUS] pPELIeHWst B 3aKOHHYI Ccuny
HanpaBnseTcs B OpraH 3arca.

[pyron mepown, cBsi3aHHOM ¢ oTOOpaHMeM pebeHka y poauTenen, HO yxe ©0e3 NULIEHUs poauTenbCKUX
npas, ABMSETCS orpaHMYeHne poauTeNnbCKUX NpaB. He Bcerga aTa Mepa MOXeET NPUMEHATHCSA Kak CaHKUuSA 3a
BUHOBHOE noBefeHue. OrpaHnyeHne poanTenbCkUX NpaB sIBMsieTcs NPeBEeHTUBHON MEpON, NMpUMEHSiEMOW Angd
obecneyeHnsa 6e3onacHocTy pebeHka B OTHOLLIEHMM poauTenein, KOTopble He CrMOCOOHbI MOHWMaTb 3HayeHue
CBOWX OEVCTBUM U PYKOBOAUTb MMW, UMEIOT Tskenoe 3abonesaHue.

OcHOoBaHMeM AnNs MNPUMEHeHWsA Ha3BaHHOW Mepbl CMYXWUT OMNAcHOCTb OCTaBneHus pebeHka c
poanTENAMM:

1) no o6cToATENBLCTBAM, OT HUX HE 3aBUCALLMM (MCUXMYECKOE PacCTPONCTBO, 6ONE3Hb, CTEYEHME TSHKENbIX
06CcTOATENLCTB);

2) BcneacTBre NOBeAEHWSA poauTenen, KOTopoe onacHo Ansi pebeHka, HO HET AOCTaTOYHbIX OCHOBaHWM
ONSA NULEHUSA poauTENbCKUX NpaB. Tak, Cyhd YOOBMETBOPWUI UCK COLManbHO-peabunuTauMoHHOro LeHTpa B
MHTEepecax HeCoBepLUEHHONETHEN JoYepn 00 orpaHudeHnn NpaB MaTepu, NPpUHYXX4aBLlen ee K cBoemy obpasy
XM3HW MO uUcToBOW Bepe (BpoasKHMYECTBO, MPOBEAEHWE BPEMEHU B UCTOMHEHUW PENUIMO3HbIX OBpPSAoB,
CKITOHEHWe K MOHaLlecTBy) <1>.



<1> CynebHble HoBocTuK. 2000. N 3 - 4.

B nocnegHem cnydae orpaHu4eHne poguTenbCKUX MNpaB SABMASETCA BpeMeHHOW Mepon. Ecnu B TedeHue
LIEeCTN MecALEB MNOCcne BbIHECEHMS CYA0M peLleHnst 06 OrpaHUYeHMn POAMTENBCKUX NPaB POAUTENUN HE U3MEHST
CBOEro noBefeHusl, TO OpraH onekx 1 nonevnTenbcTBa 06513aH NPeabsiBUTE UCK O NULLEHUN POAUTENBCKUX MPaB.
B nHTepecax pebeHka 3TOT CPOK MOXET ObITb COKpaLLEH.

Kpyr nvu, KoTopble MOryT npeabsBuMTb UCK 00 OrpaHMyYeHuM poauTenbCKMX MnpaB, Ooree LUMPOKUA Mo
CPaBHEHMIO C KPYroM 3asfBUTENen No genam O NUWeHuM poauTenbcknx npaB. K HMUM oTHOcATCA ©Onu3kue
POACTBEHHMKN pebeHka, opraHbl U OpraHM3aumm, Ha KOTopble 3aKOHOM BO3MOXeHbl 0693aHHOCTM NO OXpaHe npas
HeCoBepLUEHHONETHUX AeTen, AOLWKONbHbIE Obpa3oBaTenbHble, obweobpa3oBaTenbHble U APYrne YUYpEeXOeHNs,
npokypop. Npokypop 1 npeacTaBuUTENb OpraHa Oneku 1 NoneYnTensCcTBa AOMKHbI Y4acTBOBaTb B PAaCCMOTPEHUU
aen o6 orpaHu4eHnn poauTenbLCKUX Npas.

MpoueccyanbHble 0COOEHHOCTM paccMOTpeHus gen 06 orpaHnyYeHurM poaUTENbCKUX MpaB aHanorMyHbI
0COBEHHOCTAM pacCMOTPEHUS Aer O NULLEHWUN POAUTENBCKMX Npas.

MocnencTBuA orpaHMYeHnsa poauTenbCcKuUX npaB onpeaeneHbl cT. 74 CK PO. OHM BO MHOIOM CXOAHbI C
NnocrneacTBUAMM NMLIEHNST POOMTENBCKUX MpaB; B YACTHOCTW, POAMTENM YTpadMBalOT MpaBO Ha BOCMUTaHueE,
obpasoBaHue pebeHka, 3aWwuTy ero npas 1 MHTEPECOoB, NPas, NPeayCMOTPEHHbLIX TPYAOBbIM 3aKOHOOATENbLCTBOM
N 3aKOHOAATENBLCTBOM O coLManbHOM obecrnedeHnn, HO He yTpadmBatoT 0683aHHOCTb MO CoaepXXaHui pebeHka.
B 1O xe Bpemsi MOCnefcTBUsi OrPaHUYEHNsi POOUTENbCKMX NPaB WMMEKT onpenefieHHble 0COBGEeHHOCTU Mo
CPaBHEHMIO C NMLLEHNEM POAUTENBCKUX NPaB:

- mMpaBa u o6s3aHHOCTU poauTENer He MpeKpallalTCcs, a NWWb OrPpaHWYMBalOTCH, W, Kak MpaBuIio,
OrpaHnyYyeHne HOCUT BPEMEHHbIV XapaKkTep;

- poauTensam MoryT ObITb pa3peLleHbl KOHTaKTbl ¢ pebeHKOM B coOTBeTCTBUM €O CT. 75 CK PO;

- HE NpeKpaLLaloTCs anNMMeEHTHble 0013aTenbCTBa, HAacNeACTBEHHbBIE NPaBOOTHOLLEHNS;

- MHEHWe poauTenen yunTbiBaeTCcs Npu N3MeHeHUn pammnmmn pebdeHka.

B cnyyae ecnv oba poguTtens orpaHuMYeHbl B pOAUTENBCKMX NpaBax, HET B XMBbIX OPYroro poauTens wunu
OH NWLLEH POOUTENBCKMX MPaB NIMBO MECTO HAaXOXOEHMWS ero HEM3BECTHO N HET ApPYrMx OnM3KMx poOCTBEHHUKOB,
cyn nepegaet pebeHka Ha MoneyYeHVe opraHa Onekn M MoneynTenbCTBa, KOTOpbI BnpaBe nepepaTb pebeHka
nog oneky (NONeYNTENbLCTBO), B MPUEMHYIO CEMbIO, EeTCKUIN A0M ceMerHoro Tuna u T1.4. Nepepayva pebeHka Ha
yCbIHOBMNEeHUe 6e3 cornacusi poauTenen, orpaHNYeHHbIX B POAUTENBCKMX NpaBax, He JomnycKaeTcs.

B TeyeHune Tpex AHeN ¢ MOMEHTa BCTYMNSIEHUS PELLEHUSA B 3aKOHHYKO CWMy Cyf, HanpaBnsieT BbIMNWMCKY U3
pelleHns cyga ob orpaHMyYeHMn B poaUTENBCKMX NpaBax B OpraH 3arca.

B nocnepytowem orpaHnveHne poauTenbCkmMx NpaB MoxeT ObiTb OTMEHEHO cyaom B nopsigke cT. 76 CK
P®. Ecnn ocHoBaHus, B cuny KOTOPbIX poauTenu (OAuH M3 HKX) BbinyM orpaHnyeHbl B POAUTENbCKMX Npasax,
oTnanu, cya no UCKy poautenen (OAHOro U3 HUX) MOXET BbIHECTU peLleHne O Bo3BpaLleHUn pebeHka poamtensm
(ogHOMY 13 HMX) U 06 OTMEHE COOTBETCTBYIOLLMX OrpaHmyeHuin. Cyf ¢ y4eToM MHeHUS pebeHka BnpaBe oTkasaTb
B YOOBIETBOPEHMU WCKA, eCcnn BO3BpalleHne pebeHka poauTensm (OOHOMY M3 HMX) MNPOTUBOPEYUT €ro
nHtepecam. Cornacue pebeHka, gocturiiero Bodpacta 10 neT, Ha OTMEHY OrpaHMyYeHnst POAMTENBCKUX MpaB He
TpebyeTca.

OnepaTtnMBHOM  MepON  AOMUMHUCTPATMBHOIO  BO3OENCTBUST M OOHOBPEMEHHO  3aLUThbI npas
HeCOBEpLUEHHONETHEro, He CBSA3@HHOW C NULIEHWEM UMM OrpaHUYEeHUEeM poauTEeNbCKUX MpaB, SBMseTcs
oTobpaHue pebeHKa Npu HENOCPEACTBEHHOMN Yrpo3e XWU3HM pebeHKa unu ero 3popoBblo. [laHHas mepa
UMeeT crnegyowmne 0Co6EeHHOCTH:

1) ocHOBaHVeM ABMSIETCA HENMOCPEACTBEHHAS Yrpo3a Xun3Hu pebeHka nnm ero 340poBbio, YTO BbIpaXaeTcs
B (oM3NYECKOM, MCMXONTOTMYECKOM BO3AENCTBUN Ha pebeHka, ocTaBneHve pebeHka B onacHocTn, 6e3 npucMoTpa,
ogexabl, nutaHus. MNpn 3ToM yuntbiBaeTcs BO3pacT pebeHka;

2) HeobxoaMMO onepaTUBHOE yCTPaHeHue yrposbl Ans cnaceHns pebeHka;

3) maHHas mepa MOXeT OblTb NPMMEHEHA He TOMbKO K pOAUTENsIM, HO U K APYrMM Nnuuam, Ha MoneyYeHum
KOTOpbIX HaxoauTcst pebeHok;

4) peweHne o6 oTobpaHuM pebeHka HOCUT agMUHWUCTPATWMBHBIA XapakTep W MNpUHUMaeTcs B Buae
COOTBETCTBYIOLLIErO akTa opraHa UCMNOMHUTENbHOM BnacTu cyobekta Poccunckon ®epgepauumn nmbo akrta rnaebl
MyHUUMnansHOro obpasoBaHuMs B Cryyae, ecnuM 3akoHoM cybbekta ®Pegepauum oOpraHbl MECTHOTO
camoynpaBneHus HageneHbl NOTHOMOYUSAMU MO Oneke M MNOoNeYnTenbCTBY B COOTBETCTBUM C dheaeparibHbIMU
3aKoHamu;

5) ocyuiecTBneHme AaHHOM Mepbl NPOWM3BOAUTCA OPraHOM OMEKM WM MOMEYUTENbCTBA, KOTOpble LOIDKHbI
obecneunTb BpeMeHHOE YyCTPOUCTBO pebeHkKa;

6) 0 NnpyMeHeHnn AaHHOW Mepbl AOMKEH ObITb yBeAOMIIEH NpoKypop. B Tom cnydae, ecnu npokypop He
cornaceH ¢ JaHHOW MepoK, OH BrpaBe B COOTBETCTBMU CO CT. 28 PegepanbHOro 3akoHa ot 17 aHBaps 1992 r. N



2202-1 "O npokypaTtype Poccuiickon ®epepaummn” npuHeCTV NPOTECT HA akT, HapyllalWuin npaBa 4venoBeka u
rpaxkgaHwHa, B OpraH Unm SOJPKHOCTHOMY WLy, KOTOpble u3ganu aToT akT, Nnbo obpatntbcs B cyn B MOpsiake,
npegyCMOTPEHHOM npoLeccyarnbHbiM  3akoHodaTenscTBom Poccuiickon ®epepaummn. [NpeacrtaeneHve o6
yCTpaHeHun HapyLleHuin Npas 1 cBobod YenoBeka 1 rpaxxgaHnHa BHOCUMTCS MPOKYPOPOM MU €ro  3aMecTUuTenem
B OpraH unu HanpaenseTcs OSMKHOCTHOMY NnLy, KOTOPblE€ MOMTHOMOYHbI YCTPAHUTL AONYLLEHHOE HapyLUeHUE;

7) B Te4eHMe ceMu AHel nocne BbIHECEHUS afMWHUCTPATMBHOIO akTa COOTBETCTBYHOLUMA OpraH B nuue
CBOEro NpefcTaBuTens 00s3aH obpaTUTbCs B Cy4 C UCKOM O JIULIEHUM WU OrpaHUYEeHUU POLMTENBLCKUX MpPaB;
Kak 1 nobble AeVCTBUS afMUHUCTPATUBHbIX OPraHoOB, ENCTBUS OPraHoB OMEKN M MOMeYUTeNbCTBaA MOryT ObiTh
ob6>xanoBaHbl poanTENsAMN B CYA.

PebeHok MoxeT ObiTb mepefaH ApYromy poauTento, POACTBEHHMKaM, a Mpu OTCYTCTBUM TaKOBbIX - B
aetckun gom. B ganbHenwem Bonpoc 06 yctponctee pebeHka byaeT pelueH nubo B cyaedbHom (06 onpeaeneHnm
MecTa xuTenbcTBa pebeHka, o Bo3Bparte pebeHka n ap.), nmbo B agMMHUCTPaTMBHOM Mnopsiike (0 nepefade nof
OneKky Unn NoneYnTenLCTBO, B NPUEMHYIO ceMbio U Ap.). B Tom crniyyae, ecnu pebeHok Obin oTobpaH y nuu,
3aMeHsLWNX poauTenen (YCbIHOBUTENEN, OMEKYHOB, MOMEYUTENEN, MPUEMHbIX poauTernen, OpraHnM3aTopoB
OEeTCKOro AoMa CEMENHOro TMna), ANst HUX BO3HMKAKT COOTBETCTBYIOLUME MPaBOBblE MOCMEACTBUS, @ MMEHHO
OTMEHa YCbIHOBMEHUsl, OTCTpaHeHne OT OOs3aHHOCTEW oOnekyHa (rmoneynTens), pacTopXeHue Jorosopa o
nepepaye pebeHka B NpUEMHYI0 CEMbIO, ETCKUA AOM CEMEMHOro TUna.
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Mnaea 6. AIMMEHTHbLIE OBA3ATEJIbCTBA
§ 1. ObLas xapakTepuUcTMka anMMeHTHbIX 00A3aTeNnsLCTB

Pogutenn obsasaHbl copepXaTb CBOMX HECOBEPLUEHHONETHUX AeTen, a Takke HeTpyAOCnOCOBHbIX
COBEPLLEHHOMNETHUX AeTen, Hyxgawwmxca B nomowm (n. 1crt. 80, n. 1 ct. 85 CK). TpygocnocoGHble getu
0653aHbl cogepxaTb CBOMX HETPYAOCMNOCOOHbIX HYXAaloLWMXCca B NOMOLLM poauTenen n 3abotutbcd 0 Hux (n. 1
ct. 87 CK). MNMpu Hannunm onpeaeneHHbIX YCroBuin AeayLukn 1 6abyLikm obsa3aHbl cogepxatb BHYKOB, @ BHYKW -
copepxatb genywky n 6abywky (ct. 94, 95 CK), BOCNUTaHHWKM [OIDKHbI COAEpXaTb CBOWMX haKTUYeCcKMX
Bocnutatenen (ct. 96 CK) n 1.4. CyluecTBEHHbIM NPU3HAKOM Takux MPaBOBbIX CBA3EW ABNSETCH TO, YTO WX
00BbeKTbl OTHOCATCS K 4MCIy OTHOCUTENbLHO onpeaeneHHbIX. COOTBETCTBEHHO CyObLEKTMBHOE MpaBo (Ha
nonyyYeHve CoaepKaHus) 1 KoppecrnoHAMPYoLLas ¢ 3TUM nNpaBom 0b6s3aHHOCTb (MpegoCcTaBnaTh coaepxaHme) He
onpeaensTcs U No obwemy npasBuny He MoryT ObiTb onpegeneHbl AOCTAaTOMHO YeTKo. Tak, OYeBWOHO, YTO
cogepxaHue BknoyaeT B cebA obecneyeHne notpebHocTen B nuTaHuKn, ogexae w  T.4. OpHako
KOHKpeTu3npoBaTb 06beM cogepXaHus (B TOM YMcrie KonM4ecTBO Yero-nnbo, KavyecTBo 1 Mp.) He HYXXHO.

Mpun HopmanbHOM OOCTaHOBKE B CeMbe MpedoCTaBneHue coaepxaHusa (geTsam, poautensaMm w T.4.)
OCYLLIECTBNSIETCS aBTOMaTUYECKU, Kak camo cobor pasymetolieecs gencrtame. MmeHHo noatomy B n. 1 ¢T. 80 CK
P® nocne cnoe 06 0683aHHOCTM poauTENEn CoaepXaTb CBOMX HECOBEPLUEHHOMETHUX AETEN YTOYHSETCS, YTO
nopsiaok 1 popma NpegocTaBneHns CoaepxXaHms onpeaensoTca poaguTensiMmM caMocTosATENbHO. 3akoH, ykasas
Ha 06513aHHOCTb OQHOrO NMLa coaepXaTb ApYroe Nuuo, He BMELLMBAETCS B HOPMaribHbIA Xo4 cobbiTuin. Bmecte
C TeM Nn1LO, MeloLLee NPaBo NonyyaTb CoAep)aHne, MoxeT noTpeboBaTb ynnaTbl anMMeHToB. Yalle Bcero 3710
NMPONCXOAMT, €ecnn cryyaeTcs Kakow-To cbon B pasBUTUM CEMEMNHbIX OTHOLIEHUW (KTO-MMBOo YKMOHseTcs OT
NCMONHEHNs 0B6A3aHHOCTM NO NPefoCTaBMNEHMI0 COAEpPXaHUsi, BO3HUKAeT KOHMNUKT no nosody obbema
cogepxaHusa n 1.n.). Jluyo, obssaHHOe NpenocTaBnATb COAepXKaHue, MOXET MPeanoXuTb YNpaBOMOYEHHOMY
nMuy KOHKPEeTM3MpOoBaTb COOTBETCTBYHLLY 0653aHHOCTL cornaweHnem o6 ynnate anumeHTtoB <1>. B
pesynbTaTte npaBo noslyyaTb cogepxaHue TpaHcoOpMMpyeTcA B NpaBo nonyYaTtb anuMeHTbl. BodHukaet
annuveHTHoe obssatenbcTBo. Takas TpaHcdopmaums ocyulecTBngeTca nunbo B pesynbTaTe 3akoyveHus
anvMeHTHOrO cornalleHus, MMbo Ha OCHOBaHMK peLLeHns cyaa unu cyaebHoro npykasa.

<1> Takoe cornalweHne Ha3blBalT Takke arlMMeHTHbIM 00roBopomM unn annMMeHTHbIM cornaLieHnem.



CTtporo roBopsi, Bbinnata aJMMEHTOB - 3TO TOXe MNpeAoCTaBreHMe coaepxaHus. Ho npu  Hanuuuu
anNuUMEHTHOro obs3aTenbCTBa NPOUCXOANT KOHKpeTn3aLuus npaB U1 06s3aHHOCTEN. HeHyxHasd npu HopMarbHOM
pPasBUTUM CEeMEWHbIX OTHOLLUEHWW, OHa Heobxoauma, Korga BO3HMKAaKT KOHMNWMKTBI NGO Ha TO eCcTb BOMA
Y4aCTHMKOB COOTBETCTBYIOLLMX COLMAIbHBIX CBA3EN.

Hopmbl cemenHoro sakoHogatenbCTBa, npefycmartpuBaloline obsasaHHOCTU fedyliek u Gabywwek no
COAEepXaHUIO BHYKOB, MAacCbiHKOB W Nagvepul, No COAEPXaHUIo oTyMMa M Madexu u T.n. (cT. 93 - 97 CK),
CKOHCTPYMpOBaHbl TakMM oOpa3oM, 4YTO M3 HUX cregyeT, OyaTro cooTBeTCTBylLME 00A3aHHOCTM MOryT
CyLLEeCTBOBaTb TOMbKO B paMKax alMMEHTHbIX 00a3aTenbCcTB. Tak, HeCOBEpPLUEHHONETHUE HyXjawlmecss B
noMoLWM OeTu B Criydyae HEeBO3MOXHOCTM MOMyYeHWs CoAepXaHus OT CBOUX poauTenen umelT npaBo Ha
nony4yeHue B cyaebHOM nopsake annMeHToB OT CBOMX AeayLuku n 6abywkm, obnagarowmux HeobxoguMmbiMy AnNs
aToro cpeacteamu (cT. 94 CK). B cBA3n ¢ aTum cnegyet OTMETUTb, YTO, BO-NEPBLIX, B3bICKaHME arMMEHTOB B
cynebHoM nopsake BO3MOXHO UMEHHO MOTOMY, YTO CyLLEeCTBYET 0653aHHOCTL cogepKaTb BHYKOB (MpW Hanmumm
Ha3BaHHbIX YCMOBWIA); BO-BTOPbIX, aniMMEHTbI MOTYT BbINia4YMBaTbCsd Ha OCHOBAHWM ANIMMEHTHOrO COrMaLLIEHUs,
3aKIMYeHNE KOTOPOro BO3MOXHO OMNSATb-TAKM MOTOMY, YTO €CTb 00OsI3aHHOCTb NMPeAoCTaBNATb COAEPXKaHWE;
B-TPETbMX, AeAyLUKM 1 6abyLlikn MOryT npegocTaBnsTe COAEpXaHue BHyKaM U Mpu OTCYTCTBUWM ariMMEHTHOrO
obsA3aTenbcTBa (HeT cornaileHns ob ynnaTte anvMMeHTOB, HET peLLeHns cyada O B3bICKaHUM ariMMEHTOB).

AnumeHTHoe 006s3aTeNnbCTBO HE MOXET BO3HUKHYTb camo no cebe. Ero nosieneHne BO3MOXHO nuLlb
MOCTONbKY, MOCKOSbKY CyLLlecTByeT 00S3aHHOCTb MpefocTaBnAaTb cogepXaHue u ata 06a3aHHOCTb Nnbo He
ucnomnHsietcss, NGO UCNOMNHAEeTCa HeHagnexawmm obpasom, nmMbo BCce WM KTO-TO U3 Y4YaCTHUKOB
COOTBETCTBYIOLLErO OTHOLLEHMS MoXenanu BO3HMKHOBEHUS anMMEHTHOro obsisatenbCcTBa.

OCHOBaHMAMM  BO3HUKHOBEHMUSAl afnMMEHTHbIX 00A3aTeNnbCTB  SABMSIOTCS HOPUAUYECKUMe COCTaBbl.
Mpnyem B Kaxgom cryvyae, Korga 3akoH npegycmatpuBaeT O0O0s13aHHOCTb ynnayvMBatbh anvMMeEHTbl, Habop
topuandeckmx pakToB, BXOAALMUX B HOPUONYECKMI COCTaB, MNOPOXAaloLMiA COOTBETCTBYHOLLEE aNnMMEHTHOe
0053aTeNnbLCTBO, onpeaenseTcsa no-pasHomMy. MNpuynHon Tomy aBnsieTcsl cneumdmka CyObEKTHOro coctaBa Tex
WM NHBIX CEMENHBIX OTHOLLEHUI. YUYNTLIBAIOTCS N HEKOTOPbIE UHblE obcTosiTenscTBa (06 aTom - ganee). Ho Bo
BCEX CNny4yasix B HOPWAMYECKMIN COCTaB, Ha OCHOBaHWM KOTOPOro BO3HMKAET anMMeHTHoe o0653aTenbCcTBO,
BKIoYaeTcsa Nubo cornawleHne 06 ynnarte anMMeHTOoB, MO0 pelleHne cyaa (cyaebHbli npukas) O B3bICKAHUK
anMMeHTOoB. Tak, B OCHOBaHUN anMMEHTHOro obs3atenbCTBa poauTenert B OTHOLUEHUN HECOBEPLLUEHHONMETHUX
JeTell HaxoauTCca Takon (hakT-COCTOsSIHME, Kak POACTBO MEepBOW CTeneHu, u nubo cornaweHne o6 ynnarte
anuMeHTOoB, MO0 pelleHne cyaa. AnMMeHTHoe 0653aTenbCTBO AeayLlkn U 6abyLlikM BO3HUKAET MpU Hanmmuymm
IOPMAMYECKOro COCTaBa, BKIoYatoLLero B cebs crnegyowme opngnyeckme dakTol: @) poACTBO BTOPOW CTEMNEHU
(dpakT-cocTosiHMe); 6) Hy>KOAaeMOCTb BHYKOB B MOMOLLM; B) HEBO3MOXHOCTb MOMYYEHNs1 COOepKaHusd BHyKamu OT
CBOMX poauTenen; r) gegylwka n 6abylka obnagatTt cpeacTesamu, HeobxogMMbiMK AN ynraTbl anMMEHTOB; 4)
HanuuMe anMMEHTHOrO COrnalleHMs UNKn peLleHns cyaa.

OcCHOBaHUSA BO3HUKHOBEHNS anMMEHTHbIX 00s3aTENbLCTB onpeaensiTca B ctatbax CemMenHoro Koaekca,
npegycmaTtpuBatoLLnx 06s3aHHOCTU KOro-nmbo cogepxaTb Koro-nnbo (ynnadnBaTb anumMeHTbl KoMy-nnbo) (cT. 80
, 85-90, 93 - 97).

CybbeKkTammu anuMeHTHOro 00s3aTenbCcTBa SIBNATCA NuUo, 00583aHHOe ynnayuBaTb alUMEHTbI, U
nonyyatenb anvMeHTOB (COOTBETCTBEHHO pOAMTENN M WX HECOBEPLUEHHONETHME JdeTu, Mpu  Hanmyum
onpeaerneHHbIX YCHOBUA - POAUTENN N UX COBEPLUEHHONETHWE HETPYAOCNoCcobHble AeTn, Aedywkn n 6abyLiku,
BHYKU 1 T.4.).

O61BbeKTOM anMMeHTHOro obsisaTensbCcTBa ABNAKOTCA AEWACTBUSI MO ynnate anuMeHToB. 3aKOoH COAEPXUT
pasnuyHble yka3aHus Ha OOBEKT anMMeHTHoro obsasaTenbCTBa B 3aBMCMMOCTM OT TOrO, CyLIECTBYyeT I
cornaileHve o6 ynnare anumeHTOB UM anMMEHTbI B3bICKMBAKOTCA Ha OCHOBaHMM pelleHus cyga. Bo BTopom
cny4dae anMMeHTbl ONpedensoTcs B AO/IEBOM OTHOLIEHMM K 3apaboTky u (unu) mHomy goxomy nmnbo B Buae
TBEPOON [OEHEXHOW CyMmbl. Pasmep anuMeHTOB yCTaHaBNMBaEeTCs CyoOM B TBEpAOW [OEHEXHOW CyMme,
COOTBETCTBYIOLLEN OnpefeneHHoOMY 4YMcry MUHMMarbHbIX pa3MepoB onnatbl Tpyda. EcTe cnyyawm, koraa
JornyckaeTcss KOMOUHMPOBaHUE - aNIMMEHTbI B3bICKMBAKOTCA OAHOBPEMEHHO B A0ONAX OT CyMMbl 3apaboTka unu
WHOro JoxoAa v B TBEPAOMN OEHEXHON CyMME.

ANVMEHTHbIM COrnalleHneM MOXEeT NnpedycMaTpyBaTbCsl, YTO anUMEHTbl ynfayMBaloTCsd B [OnsX OT
3apabotka K (MnM) MHOrO pgoxoga mnnaTenblUMka anvMeHToB, B TBEPAOW [OEHEXHOW CymMMme, nyTem
npegocTaBreHnst UMyLLIECTBaA U T.4.

Mo cTpyKType copepXaHusi anMMeHTHoe 00a3aTenbCTBO SABAAETCA  MPOCTbIM: OOHA CTOPOHa
(nony4daTtenb anMMEHTOB) UMeET NpaBo TpeboBaTb ONpPeaeneHHOro NoBeaeHus (ynnartbl anMMeHTOB), a gpyras
CTOpoHa (MnaTenbLlUMK anMMeHTOB) HECET COOTBETCTBYHOLLYIO 00S3aHHOCTb.

ANVMEHTBI LOIMKHbBI YNIa4yMBaTbCA B CPOKM (MEpUOAbl), YCTAHOBIEHHbIE aNIMMEHTHbIM COrfalleHuemM Wnu
pelweHvem cyda. B cnyyae HecBoeBpeMEHHON ynnaTtbl anMMeHTOB (Mpy NPOCPOYKe NCMOSTHEHWS) BUHOBHOE NULO
npuBnekaeTcas K OTBeTCTBEHHOCTWU. [lpy 3TOM AEWCTBYHOT pasfnuyHble npasBuia B 3aBUCMMOCTM OT TOrO,



BbIMIIA4YMBaIOTCA aNMMEHTbI HA OCHOBaHUM anMMEHTHOrO COrMalleHuUsl UNK Ha OCHOBaHuW cynebHoro akta. B
nepBOM Crny4ae Mepbl OTBETCTBEHHOCTM OMnpeaensioTcsa cornaweHvem ob ynnarte anumeHToB. Hanpumep, moxeT
ObITb NpegycMOTpEeHa BbiNnaTa HEYCTOMKN; ee pasMep M BuA Takke onpegensiortcs cornaweHvem. Ecnu xe
anMMeHTbl BbINNAYMBAOTCA HAa OCHOBaHUW CyAeBHOro akta, TO B Crlyyae MpPOCPOYKU WCMOMHEHMS nuuo,
o6sA3aHHOe ynnauvBaTb anUMEHTbI, AOIDKHO BbiNMayMBaTb HeycTowky B pasmepe 1/2% oOT  cymmbl
HeBbIMMaYeHHbIX anMMEHTOB 3a Kaxabln AeHb npocpodku (n. 2 cT. 115 CK). YcTaHoBneHne 3akoHOM Takon mepbl
OTBETCTBEHHOCTU CTUMYNUPYET NnaTtenbLinKa anMMeHTOB K HeJOoMYLLEHUIO MPOCPOYKM, a ECIIM OHa NPOU3oLLNa,
TO K CKOpeWLleMy UCMOSTHeHUo 06A3aTenbcTBa, Mbo Yem Gonee anuTenbHbiM OyaeT mepuog MpPOCPOYKW, TEM
6onblwum ByaeT pasmep HeycTonku. Kpome Toro, ¢ nnartenbliyka anMMeHTOB MOryT ObiTb B3bICKaHbl YObITKK,
NMPUYUNHEHHBbIE NPOCPOYKON UCNOMHEHNS anUMeHTHbIX 06A3aTenLCTB. Hanprumep, B CBA3KM C TeM, YTO anuMeHTbl
He BbINna4yMBanucb, Monyyartenb anuMEHTOB BblHYXAeH Obin 3aknioyaTe Bo3mesgHble ('nog npoueHTbl")
A0roBopbI 3anMma, Mo KOTOPbIM Nony4arn CyMMbl, COOTBETCTBYIOLUME pasMepy NPUYUTAIOLLUXCA €My arMMEHTOB;
BbiMfa4ynBaemMble UM 3aMMoaBLy NPOLEHTbl 1 OyayT yObiTkaMu. YObITKM B3bICKMBAKOTCA B 4acTW, He MOKPbITON
HeycTomkow (n. 2 cT. 115 CK).

Kak oTMeyvanoch, nnaTenbLyK anvMMeHTOB MOXeT ObiTb NPMBIEYEH K OTBETCTBEHHOCTU NWLb NPU Hanuuum
ero BMHbl B HEWCMONHeHWM (HeHagnexawem wucnonHeHnn) obasatensctBa. B cnyvae HapyleHus
obsA3aTenbCTBa BUHA NNaTenbliMka anMMEHTOB Mpe3loMUPYEeTCs - OTCYTCTBME BWHbI OOKa3biBAeTCH MULOM,
HapywmBLMM 065A3aTensCcTBO. Tak, nnaTenbliMK anMMEHTOB OCBOGOXOAeTCs OT OTBETCTBEHHOCTW, ecnu
JOKaXeT, 4YTO HapylleHMe anvMMeHTHOro o6s3aTenbCTBa MPOM3OLLNIO BCneacTBMe OonesHwn, 3agepku
3apaboTHow nnaTtbl U T.4. (06 OTBETCTBEHHOCTM CM. Takke cT. 15, 330 - 333, 393, 394, 401, 404, 406 I'K).

MpekpalleHne anMMeHTHbIX 00A3aTenbLCTB NPOVCXOAMT MO Pa3NNyHbIM OCHOBaHUAM B 3aBUCMMOCTU OT
TOrO, B3bICKMBANMCb anMMEHTbl MO pPeLleHuto CyAa WNM ynnayvMBanuMCb B COOTBETCTBUM C  anMUMEHTHbIM
cornaweHnem. Bo BTopom cnyvae 06s3aTenbCTBO NpekpawaeTcs: 1) CMepTbio OO4HOM M3 CTOPOH CornalueHus; 2)
NUCTeYeHneM cpoka AencTBus cornaweHus; 3) no OCHOBaHUSAM, MpegyCMOTPEHHbIM cornaweHnem. Ecnn
anMMeHTbl B3bICKMBaNMChb B cyAebHOM nopsigke, TO OCHOBaHUSIMM MpeKpalleHus anvMMeHTHoro obsizaTenbcTBa
MoryT ObiTb crniegyowme obctoatenscTBa: 1) gocTwxkeHue pebeHKOM CoBepLUeHHOneTUs Wnu npuobpeTeHve
HeCOBepLUEHHOMNETHMMN AeTbMU MOMHOW [eecnocoBHOCTM A0 AOCTVXKEHWS UMW  COBEpLUeHHomneTus; 2)
YCbIHOBIEHME (yoodepeHue) pebeHka, Ha cogepXaHne KOTOPOro B3bICKMBANUChL anuMeHTbl; 3) BOCCTAHOBIIEHUE
TPYAOCNOCOBHOCTM WMNW NpeKpaLlleHne HYXOaemMocT B MOMOWM nofyvaTens anuMeHToB, €ecnm  39Tu
obcToATENBLCTBA NPU3HaHbLI CyaoM; 4) BCTYNNeHWe HeTpyaoCnocobHOro Hyxaawwerocs B NOMOLLM ObIBLUErO
cynpyra - nornyyaTtenss anMMeHTOB B HOBbI Opak; 5) cmepTb nvua, nonyyawoLwero anuMmeHTbl, WAM nuua,
06s13aHHOro ynnayneatb anumeHThl (cT. 120 CK).

CnepyeT umeTb B BUAy, YTO MpeKkpalleHne anvMeHTHoro obs3aTenbCTBa OTHIOAb He BO BCEX Cryyasx
cBuaeTenbCcTByeT 06 yTpaTte npaBa Ha nonydyeHwe coaepxaHusd. Hepeako BO3MOXHO BO3HUMKHOBEHME HOBbIX
anuUMeHTHbIX 00A3aTensCTB, B TOM 4ucne Mexay TemMu xe nuuamu. Tak, UCTeYeHWe cpoka [OencTBUs
anNUMEHTHOro CornalleHns, Kak u npekpawieHune obssatenscTBa MO OCHOBaHWAM, MNPEeAYCMOTPEHHbIM 3TUM
cornalleHnemM, paneko He Bcerga oO3HayaeT TMpekpaweHue npaBa Ha nonyyeHwe codepxaHus. B
COOTBETCTBYIOLLMX CIlydasix MOXeT NPeAoCTaBNSATbCA COAepXKaHne B OTCYTCTBME anuMMEHTHOro obssaTenbcTBa:
MOXeT ObITb 3aKM4eHO HOBOE cornalleHve ob ynnarte anMmeHToB NBo OHM MOryT B3bICKMBATLCA HA OCHOBaHWM
peweHns cyaa. PebeHok, AOCTUMUMIA COBEPLUEHHONETUS WM CTaBWWMA MOMHOCTBIO AeecnocobHbIM Ao
OOCTWXEHNS COBEPLUEHHONETUS, MOXET CTaTb HETPYAOCNOCOOHBLIM 1 HyXdalowmumes B nomoLumn. B pesyneTtate y
Hero MnosiIBUTCA MpaBO Ha MONlydeHue CcofdepxaHus OT poauTenen, a 3Ha4uT, MOXET BHOBb MOSABUTHCS
annmeHTHoe obsa3aTenbcTBo. Ecnn 06s3aTtenbCcTBO NpekpaTunocb, NOTOMY YTO Mony4vaTernb anvMMeEHTOB cTan
TPyOOCMOCOOHBIM UNWU NepecTan HyXaaTbCA B MOMOLWUM, TO He WCKIHYeHO, 4To obcTosdATenbcTBa MOryT
N3MEHNTBLCA U Y HEr0 CHOBa MOXET MOSABUTLCA NPaBOo Ha norydeHne cogepxaHns. CnegoBaTenbHO, MOXET BHOBb
NoSIBUTLCH N anMMEHTHOoe 06a3aTenbCTBO.

§ 2. ANMMEHTHbIN JOroBOp

Kak n3BecTtHo, B CEMEVHOM NpaBe COAEPXUTCHA GONbLIOE 4YMCMO MMMNepaTUBHbIX HOpM. OAHako Hemano
HOPM  OMCMO3WUTUBHLIX, MpedycMaTpuBaloLWMX BO3MOXHOCTb  yperynMpoBaTb CEMEWHble  OTHOLUEHWS
COrnalleHNsIMM Y4aCTHMKOB Ha3BaHHbIX CoLMarnbHbIX CBA3eW, B TOM YMCrie cornaweHmsamm ob ynnare anumeHToB
(anmMmMeHTHbIMKM goroBopamm). B BonblumnHcTBe HOPM 06 ynnate anumeHToB OOPMYyNUPYIOTCS XeCTKMe npaBuna,
KoTopble npeasapstoTca ykasaHueM: "Mpu oTcyTcTBUM cornalweHuns ob ynnaTte anuveHTos..." (cT. 81, 83, 85 - 87,
89, 91, 98 CK). HonyuieHne Takoro poga [OroBOpPOB BrMOMHE OnpaBAaHHO Kak WCXOO4s W3  coLumarnbHOW
cnpaBegiIMBOCTM, Tak M PYKOBOACTBYSICb "4MCTO" topuandeckumun coobpaxeHnuamu. Ecnn nuuo, o6s3aHHoe
ynnadvmBaTtb anuMeHTbIl, U NMLO, MMEIOLLLEE NPaBo UX MOSyYaTb, AOrOBOPUIIUCL O TOM, Kak OyayT ynnadvBaTtbcs
anvMMeHTbI (B KAKOM pa3Mepe, B Kakue CpoKu 1 Mp.), TO Mo oblemMy npaBuny He MOXET ObiTb CKONbKO-HUOYOb
yb6eauTenbHbIX OCHOBaAHU UTHOPMPOBATL BOJIO 3TUX CyOBEKTOB, TeM Ooree 4To 4alle Bcero cornaweHus ob



ynnate anvMMEeHTOB 3aKIloyaloTCs Ha YcroBusix, Gonee BbIrogHbIX Ans nonydvatens anuvmeHtoB ("cnabon
CTOPOHbLI") B CPaBHEHUN C YCITOBUAMMU, MPESYCMOTPEHHBLIMI 3aKOHOM. B MpoTnBHOM cnydae (ecnv nony4vaTento
anuUMEHTOB npeanaralnTcd MeHee BbIrogHble yCroBWsi) "criabow CTOpPOHE"  mpegnodTuTenbHee  He
[0roBapmBaThCH, HO MPUHATL MMNEPATUBHbIE YKa3aHMS 3aKoHa. A C TOYKM 3pEHUS OPUONYECKOW OYE€BMAHO, YTO
npyu OTCYTCTBMM cnopa (Mnu Jaxe Mpu cornacum CTOPOH) He cnefyeT o0643biBaTb YYACTHUKOB CEMEMNHbIX
OTHOLWeHMN obpaluaTtbcs B CyA.

CornaweHune o6 ynnate anuMMeHTOB npefcTaBnseT cobol rpaxaaHcko-npaBoBoOM Agorosop <1>.
OcTaBnsis B CTOpOHE COOOpakeHWsi OOKTPUHAmNbHOIO XapakTtepa, noaTBepXaawlune [AaHHOe YTBEPXOEHWE,
MOXHO 00paTuTb BHMMaHWE, B 4YacTHOCTM, Ha cnegywuwue dopmanbHo-topygndeckme "mMomeHTol". K
3aKIMOYEHMIO, UCTIOMHEHNIO, PACTOPXEHUIO Y NMPU3HAHNIO HE4EeWCTBUTENbHBIM COrnalleHns 06 ynnarte anmmMeHTOB
npuMeHsTca HopMbl [paxkgaHckoro kogekca P® (n. 1 cr. 101 CK). HecobniogeHne ycTaHOBMEHHON 3aKOHOM
hopMbl cornatleHus ob ynnate anumMeHToB BriedeT 3a cobor nocnencteus, npegycmoTtpeHHble n. 1 cT. 165 MK
P® (n. 1 ct. 100 CK). B paHHom Kopekce ykasbiBaeTcs Ha HegonycTMMOCTb 3anora TtpeboBaHui o6 ynnare
aNUMEHTOB, a Takke HOBaLMW B OTHOLLEHUN 006A3aTenbCTB Mo ynnaTe anMMeHToB u T.4. (B cT. 25, 336, 383, 411,
414, 855, 1109, 1112, 1183 peyb naet 06 anmmeHTax).

<1> Ha 370 06CTOATENBLCTBO YXEe HEOAHOKpaTHO YykasbiBanocb B nutepatype. Cm., Hanpumep:
"paxgaHckoe npaeo: YuyebHuk. B 3 1. T. 3/ Mo pea. A.lN. Cepreesa, KO.K. Tonctoro. C. 569.

BmecTe ¢ Tem rpaxgaHCKoO-NMpaBOBOM AOroBop 06 ynnate anuMeHToB, Oyaoyyusm npegyCcMOTPEHHbIM
CEMENHbIM  3aKOHOAATEeNbCTBOM, MOMyYWMn  OfnpedenieHHy  (CeMerHo-npaBoByk) cneuuduky. 310 u©
0COBEHHOCTU CYOBEKTHOIO COCTaBa, M yka3aHue Ha To, YTO cornaweHue ob ynnate anMMeHTOB MMeeT cuny
ucnonHutensHoro nucta (n. 2 ct. 100 CK), n ykasanua, BkntoveHHble B N. 4 ct. 101 CK P®, n npegnucaHus,
copepxawmecs B cT. 102 atoro xxe Kogekca, u np. HekoTopble npaBuna, 3aMMCTBOBaHHble M3 [paxgaHcKoro
kogekca PO, B ctatbsix CemeriHoro kogekca P® hopmynumpytoTcs ropasgo 6onee kateropmyHo (cp. n. 2 cT. 101
CKwnn.1cr1.450,n.1ct.452TK; n. 3ct. 101 CKunct. 310 IK).

["paxgaHcko-NpaBoBOW AOroBOp 06 ynnaTte anMMeHTOB SBMSeTCS:

- 6e3BO3Me34HbIM: OOHa CTOPOHa 065A3yeTca npegocTaBuTb YTO-MMOO Apyron ctopoHe 6e3 nonyyeHus
BCTPEYHOro npegocraenenus (n. 2 ct. 423 K);

- OQAHOCTOPOHHUM (OOHOCTOPOHHE 005A3bIBAKOLLINM): OfHA CTOpPOHa HeceT 00si3aHHOCTbL (ynnadvMeaTb
anuMeHTLI), a Apyrasi CTOpoHa UMeeT nNpaBo TpeboBaThk (ynnaTbl aNMMEHTOB);

- KOHCeHCyanbHbIM: [OMOBOP CYMTAETCA 3aKMOYeHHbIM C MOMEHTa [LOCTWXKEHUS COrnalleHus B
YCTaHOBMEHHOW 3aKOHOM ¢hopMe (C 3TOro MOMEHTA BO3HMKAIOT Npasa 1 06s3aHHOCTH).

CybbekTamm (CTOpoHamu) cornaileHnst ob ynnare anumeHToB SBNAIOTCA: Lo, 00A3aHHOe ynnavvBaTb
anMMeHTbI (YCMOBHO - NriaTenbLlyMK anMMEHTOB), U MU0, UMEelLee NpaBo Mnofnydatb anuMeHTbl (YCNOBHO -
nonyyarenbe arMMeHTOB).

Ha cTopoHe nnatenbluiMka anuMeHTOB MoOryT ObiTb poguTenn (obs3aHHble cogepXaTb CBOMX
HECOBEPLUEHHONETHUX AETel, HEeTPYyOOCMNOCOOHbIX COBEPLUEHHONMETHUX [OeTeln), COBEPLUEHHONETHUE OeTu
(0bs3aHHbIE copepXaTb CBOUX HETPYLOCMOCOOHBLIX HYXXOAlLMXCA B NMOMOLLM poauTenen) u apyrve nuiua,
Ha3BaHHble B cT. 80, 85, 87, 89, 90, 93 - 97 CK Po.

Kak npepcraenseTcsl, cnoCOBGHOCTb 3aKMUUTh COrfalleHne O BbinfaTte anMMEHTOB He 3aBuUCUT OT
BO3pacTa nuvua, 06a3aHHOro BbiNNaynBaTth anMMEHTbl, @ Takke OT TOro, kakmm obbemMoM [eecnocoBHOCTM OH
obnagaet unu He obnagaeT et BOBCE.

Ha cTtopoHe nony4yaTenst anMMeHTOB MOTYT BbICTyNaTb HECOBEPLUEHHONETHUE AOEeTW, HETPYAOCnoCoOHbIe
COBEpLUEHHONETHME AETU U UHbIE NWLA, HAa3BaHHbIE B YKa3aHHbIX cTaTbsax CemenHoro kogekca. Bospact Takmx
YL NPaBOBOrO 3HAYEHNS] HE MMeEEeT, TaK Xe Kak M OTCyTCTBME [OeeCrnOCOBHOCTM UNKU Hamuuve ee TONbKO B
onpegeneHHom obbeme.

B cT1. 99 CK P® ykasaHo, 4To Npu HegeecnocobHOCTU nuua, 06sa3aHHOro BbINfa4ymMBaTth anMMeHTbl, U (1K)
nonyyatens anvMMEHTOB COrfnalleHue 3akryaeTcsl MeXAy 3akOoHHbIMW npeacTaBuTenaMm 3TUX nul; He
MOMHOCTBI [EecrnocoOHble nMua 3aknioyalT AOroBOp O BbiMfiaTe anuMMEHTOB C  COrMacus UX  3aKOHHbIX
npegctasutenen. [lymaetcs, B JaHHOM criydae AonyLeH pag HeTovyHocTen. CyMMMpyst 3TW HETOYHOCTU, crieqyeT
obpaTtuTb BHMMaHMe Ha TO, 4TO, BO-NEPBbLIX, MpeAcTaBuTeNnb OEWCTBYET OT WUMEHM U B UHTepecax
npeacTaBnaemoro nuua, No3ToMy CcorfalleHne 3akmnivaeTcss He "Mexay 3aKOHHbIMW MpeAcTaBUTENSAMM 3TUX
nny". OHM BCero Nulb NpeAcTaBuUTENM, @ CTOPOHAMM COrMalleHnsa aBnaTca nnaTenswk u (Mnun) nony4vaTerns
anumeHToB. CopepxaHue cT. 99 CK PP B aTOM YacT BBOAMT B 3abMnyXAeHUE; NPU NPOYTEHNN CTaTbM CO30AETCs
BreyaTneHve, OyoTo B COOTBETCTBYWOLUMX Cry4yasdx CyObekTamMu cornawleHusi SBMSTCS  3aKOHHble
npegctasuTenu. Ho npeactaBuTens nnaTenbLlUMKa anMMEHTOB HE CTaHOBUTCA "NULOM, 00S3aHHBIM yMravvBaTh
anumeHTbl". [peacrtaBuTens nonyyatens anMMeHTOB He SBMSeTCS JNMLOM, MMEKLWMM MpaBO Ha MonyyYeHue
anumeHToB. lNpeacraBuTens AENCTBYET OT MMEHU npeactasnsemoro. CTOpoHOM cornawleHUs CTAaHOBUTCA caM



npeacTaBnAeMbIn.

HepeecnocobHbiMM rpaxgaHaMmu CYMTalOTCsl ManofieTHMe B BO3pacTe [0 LEeCcTU NeT, a Takke nuua,
KOTOpble BCMEACTBUE MCUMXMYECKOTO PacCTPOWCTBA HE MOryT MOHWMAaTb 3HAYeHWs CBOWMX [AEWCTBUA UMK
PYKOBOAWUTL UMW N MOTOMY MPU3HaHbI CyAOM HeaeecnocobHbiMu (cT. 28, 29 K).

Bo-BTOpbIX, CNOBOCOYETAHME "HE MOMHOCTbI [eecnocobHble nuua" NUWEHO YeTKOro MnpaBOBOro
copjepxaHusa. Tak, HecoBepLUeHHOMNeTHME B BO3pacTe OT wecTu Ao 14 neT BnpaBe COBeplUuaTb HEKOTopble
caenku (n. 2 ct. 28 IK). MNpuHATO roBopuTb, YTO OHM 0BNagalT 4acTUYHOW AeecnoCOOHOCTLIO WIK, WHLIMU
crnoBamu, Takve nuua "He NONTHOCTLI0 AeecnocobHbl". Ho OHM He MOryT y4acTBoBaThb B corfalleHusix ob ynnarte
anumeHToB. B cuny n. 1 cT. 28 'K P® 3a HecoBepLUEHHONETHMX, HE AOCTUrNX Bo3pacta 14 net (ManoneTHux),
CAENKN, 3a WUCKIIOYEHWEM YKa3aHHbIX B M. 2 3TOM Xe CTaTbu (B KOTOPOM KOHEYHO X€ He YMNOMWHalTCH
cornawenuns ob ynnare anMMeHTOB), MOIyT COBepLUaTh UX POAUTENM, YCbIHOBUTENW UM OMEKYHBbI.

[Moa "He NONMHOCTLIO AEEeCNOCOOHBIMU NMLAMK” pPasyMeloTCs rpaxaaHe:

a) B Bo3pacTe oT 14 go 18 ner, KOTopble COBEPLUAIOT CAENKM (B TOM YMCIE 3ako4valoT cornaweHust ob
ynnaTte anMMeHTOB) C MMCbMEHHOTO COrfacus CBOUX 3aKOHHbIX NpeacTasuTtenen (cT. 26 IK);

0) orpaHMyYeHHble CcyAOM B [eecnocobGHOCTU BCneacTBME TOro, YTO, 3roynoTpednsas ChvMpTHbIMU
HanUTKaM1 U HAPKOTUYECKUMUN CpeacTBaMu, OHWN CTaBAT CBOKO CEMbIO B THXENOe MaTepuarnbHOEe MOMOXEHMe.
OrpaHu4eHHbIn B AeecnocobHOCTH rpaxaaHvH BNpaBe CaMOCTOATENbHO COBepLUaTb TOMbKO Menkue OblToBbie
caenkn. CoBepluaTb Apyrue coenku (B ToM Yncrne 3aknioudatb cornaweHne ob ynnate anmMMeHTOB) OH MOXEeT
nuwe ¢ cornacusg noneyvutens (ct. 30 MK).

3aKOHHbIMU NpeAcTaBUTENAMMU ABMAIOTCA: POAUTENM, YCbIHOBUTENMW, ONEKYHbI U noneunTenu. NpuemMHble
pOAWTENU MO OTHOLLEHMIO K NPUHATOMY Ha BocnuTaHue pebeHky obnagatoT npaBamy 1 0653aHHOCTAMKU OneKyHa
(moneuuntens) (n. 3 ct. 153 CK).

Oneka ycTaHaBnvMBaeTCs Hag ManoneTHUMu (nMuuamm B Bo3pacTe A0 14 neT), a Takke Hag rpaxgaHamu,
NPU3HaHHBLIMY CYOM HefeecnocobHbIMM BCreacTBmNe ncuxudeckoro pacctporctsa (n. 1 ct. 32 MK).

MoneunTenbCTBO YCTaHaBNMBaETCA Ha HECOBEpPLUEHHONETHUMIN B Bo3pacTe oT 14 no 18 net, a Takke
HaZ rpaxgaHamu, OrpaHW4YeHHbIMW CyooM B [eecrnocoOHOCTU BCMEACTBME 3roynoTpebneHvs CnvMpTHbIMM
HanMTKamMu UM HapkoTudecknmm cpeacteamm (n. 1 ct. 33 TK).

B topmnaundeckon nutepaTtype LWMPOKO pacnpoCTpaHEHO MHEHME, B COOTBETCTBMN C KOTOPbIM "afIMMEHTHOe
cornawleHne moxet ObiTb 3aKMYEHO M C YNIEHOM CEeMbW, He HageneHHbIM npaBoM TpeboBaTb ynnaTbl
anMMeHTOoB B cyaeBGHOM nopsake 1u3-3a OTCYTCTBUSI BCEX HEOOXOANMBIX A1 3TOM0 OCHOBaHWUM, MOCKOMbKY peyvb
naet o JOOPOBONIBHOM MPUHATUKN Ha cebs anMMeHTHON obsi3aHHOCTU" <1>.

<1> MN4yenuHueBa J1.M. Ykas. cou. C. 407. Cm. Takke: KommeHTapuin k CemeiHoMy kogekcy Poccuinckon
depepaumm / OTB. pea. .M. KysHeuosa. M., 1996. C. 276; YedpaHoBa E.A. IMyLLeCTBEHHbIE OTHOLLEHMS B
poccuiickon cembe. M., 1997. C. 98; MypatoBa C.A. CemeltHoe npaBo: YuyebHoe nocobue. HopmaTuBHbIE aKThbl.
M.: KOpucnpygeHums, 2001. C. 191. T[lo-BMaMMOMYy, TakoW Xe TOYKM 3peHus npugepxusanace M.B.
AHTOKOMbCKas (cM.: AHTokonbckas M.B. Ykas. cou. C. 235 - 236).

Kak npeacraBnsieTcsi, Takas Touka 3peHust npotnBopeydnt 3akoHy (cT. 99 CK P®). CornaweHne o6 ynnarte
aNUMEHTOB MOXET 3aKM4aTbCa Mexay NMUoM, 00S3aHHBIM ynnaynBaTh anuMeEHTbI, Y NULOM, YNPaBOMOYE€HHbIM
nx nonyyatb. OgHaKO 3TO OTHIOAbL HE O3Ha4YaeT HeAonyCTUMOCTb AOrOBOPOB O MPEeAOCTaBMEHUN COAepXKaHWs,
Hanpumep, AeTAM, JOCTUILLMM COBEPLUEHHONETUS, Ha nepuod obydeHns unu "daktmdeckomy cynpyry" u np. Ho
3TO - Aorosopbl AapeHus. CooTBeTCTBylWMe OTHOWweHus perynupytotes K PO (ct. 572 - 582). Jorosop,
copepxalmn obelaHme fapeHus B byayliem, 4omKeH ObiTb COBEpLUEH B MMCbMeEHHON cdbopme (. 2 cT. 574 TK) n
SICHO BblpaxaTb HamMepeHue npefocTaBnATb KOMy-NMOO cogepXaHue. YTo oTnnyaeT Takve [OoroBopbl OT
MPVBbIYHBIX HAM JOrOBOPOB AapeHusi, Tak 3To cnocobbl nepegayv gapa - Yalle BCero 370 nepuoguyeckue
nnarTexmu.

K Takoro poga cornalleHnsam npasuna, yCTaHOBIEHHbIE CEMENHbBIM 3akoHoaaTenbcTBoM (cT. 99 - 105 CK),
HenpuMeHuMbl. B 4acTHOCTW, OHM He SABMAIOTCH UCMOMHUTENbHLIMU AOKYyMeHTamu. B cnyvae BO3HWMKHOBEHMWS
crnopa oH paspeluaeTcs B cyaebHom nopsigke <1>.

<1> Cm. Takke: HactonbHas kHura Hotapuyca: Y4yebHo-meTtoandeckoe nocobue. B 2 1. T. Il. 2-e u3g,,
ucnp. n gon. M.: BEK, 2003. C. 179 - 180.

an/IHﬂTO cumTaTb, YTO cornaileHue ob ynnarte arimMeHTOB OTHOCUTCA K cAerikaM, KOTOopble Mo CBOEMYy
Xapaktepy MoryT ObITb coBepLleHbl TOJIbKO JINMYHO. |_|03TOMy 3aKMYeEHNEe TakKMX CcornawleHuin yepes
I'Ipep,CTaBVITEJ'Ieﬂ Nno AOBEepPEHHOCTN HEAONMYCTUMO <1>.

<1> Cwm.: Tam xe. C. 180.



CyLwecTBeHHbIMU YCNOBUAMM anMMEHTHOIO JOroBopa ABMSOTCA:
- pasamep anumeHToB (cT. 103 CK);
- YCNOBUSA U NOPSAOK BbINNaTbl anMMEHTOB <1>.

<1> Tak, [.A. MeaBenes B KayecTBe CYLLECTBEHHbIX YCMOBWUA Ha3blBaeT pasmep, Cnocobbl M Nopsaok
ynnaTbl anumMeHToB (cM.: ['paxaaHckoe npaso: YuebHuk. B 3 1. T. 3. C. 570).

Ecnn He pocTurHyto cornaweHue o pasmepe, crnocobax u nopsigke ynnaTbl anMMEHTOB, TO LOroBOp
cUMTaeTCs He3akIlYEHHbIM (OaXe eCrniv OH yOOCTOBEPEH HOTapUasbHO).

CornaweHne 06 ynnate anUMEHTOB 3aKKO4YaeTCA NyTeM COCTaBfIeHUSs OQHOro JOOKYyMEeHTa,
noanMcbIBaeMoro cTopoHamu. OHO NOANEXUT HoTapuanbHOMY YAOCTOBEPEHUIO.

B cny4dae HecobntogeHus TpeboBaHNs 3akoHa O HOTapuanbHOM YOOCTOBEPEHUM cornaweHuss ob ynnare
anMMeHTOB caenka HedeucTBUTENbHA. Takasi caerika CYMTaeTCs HUYTOXHOW, T.e. OHa HedeucTBUTENbHA C
MOMEHTa ee COBEpLUEHUS HEe3aBMCMMO OT TOro, eCTb NiM Ha 3TOT CcYeT pelleHne cyda. HepelhctBuTenbHas
cOenka He BrevyeT HpUAOMYECKMX MOCMEeACTBUIW, 3a WCKIIOYEHMEM TeX, KOTopble CBs3aHbl C ee
HegencTeuTenbHocTbio (N. 1 ¢T. 165, n. 1 cT. 166, N. 1 cT. 167 IK).

CornalueHue o6 ynnaTte anMMeHTOB ABNAETCA UCNONTHUTENbHbIM AOKYMEHTOM <1>.

<1> CM. § 4 HacToslLLEeN rnassl.

K 3aknto4YeHunto, UCMOSTHEHUIO, PAacTOPXXEHUIO W MPU3HAHUMIO HeOeMCTBUTENbHbIM cornaweHusi o6
ynnarte anuMMeHTOB TMNPUMEHATCA HopMbl [paxaaHcKkoro Kogekca, perynvpylowme 3akrioveHue,
UCMNOMHEHNe, PacTOPXXEHNE U NPU3HAHWE HEAENCTBUTENbHLIMW rpaXgaHcKko-npasoBbix caenok (n. 1 ct. 101 CK).

MpaBuna 06 ncnonHeHun oba3aTenbCcTB cocpeaoToydeHsl B . 22 'K P® (ct. 309 - 328). KoHe4yHo, He Bce
HOPMbI FPaXX4aHCKOro 3akoHoA4aTenbcTBa 00 MCNONMHEHUN 00A3aTENLCTB UMEKOT OTHOLLEHME K cOrnalieHnsiMm ob
ynnate anuMMeHTOB. Tak, npaBuna O BCTPEYHOM MCMofHeHun obsizatensctB (cT. 328 [K) HenpMMeHuMMbl K
cornaweHnsMm o6 ynnate anuMeHTOB MO TOW MPOCTOW MNPWYMHE, YTO Takue COrMaleHns MnopoXaarT
OLHOCTOPOHHME (OQHOCTOPOHHE obgasbiBatowme) obsasatensctBa. Ho u  Hambonee obwme ykasaHus
"paxxpgaHckoro kogekca 06 UCNOMHEHUN 06A3aTENbCTB MPUMEHSIOTCA K UCMONMHEHUIO cornaweHun ob ynnaTte
aNUMEHTOB C M3BECTHbIMW OroBopkamu. Tak, B cuny cT. 309 K P® o06s3atenbcTBa AOMKHbI MCMOMHSATLCS
Haanexawmm obpa3om B COOTBETCTBMU C YCIOBUSIMU 00A3aTenbCcTBa M TPeOOBaHMAMM 3aKOHA, MHBLIX MPaBOBbIX
aKTOB, @ NPV OTCYTCTBMM TaKUX YCIOBUA U TpeOOBaHUIM - B COOTBETCTBMM C 0bOblMasiMu genosoro obopoTta v
06bI4HO NpeabsaBnsemMbiMy TpeboBaHnsaMu. Bo-nepBbix, nog 3akoHOM [paXgaHCKu KOOEKC pa3yMeeT TONbKO
denepanbHbIN 3aKoH (M. 2 CT. 3), @ CEMeNHblE OTHOLLEHNSI PErynMpyoTCA Takke 3akoHamu cyobektoB PO (cT. 3
CK). Bo-BTOpbIX, K peErynupoBaH1io OTHOLLEHUI, NOpOXAaeMbIX cornalleHmamMm ob ynnaTte anuMeHToB, He MOryT
NPUMEHATbLCA HWM obbldan gernoBoro obopoTa (OHM BoOOLE MPUMEHSIOTCA TOMbKO B MpeanpuHUMAaTENbCKON
OesTenbHOCTH), HM 0ObIYHO NpeabsaBnsemMble TpeboBaHMS.

O6sA3aTenbCcTBO, BbITEKAlOWee U3 cornaweHns o6 ynnate anMMeHTOB, [OOIMKHO  UCMOMHATBCA
Hagnexawum obpa3om, T.e. B COOTBETCTBMM C TpebOBaHMAMM 3akoHa W yCcrioBusaMM o0bsa3aTenbcTBa
OTHOCUTENBHO CYOBHLEKTOB MCMOMHEHUS, CpOKa 1 MecTa UCNonHeHus, cnocoba ucnonHenns u T1.4. Oba3aTenscTBo
OOMKHO ObITb UCMOMHEHO peanbHO (B HAType), T.e. NnaTenblWmK anMMeHToB 0653aH coBepluaTb UMEHHO Te
OENCTBUSA, KOTOpPble COCTaBNAOT 00beKT obs3aTenbCTBa (OOMMKEH ynnadvBaTb anvMMeEHTbl); 3ameHa npeameTta
WCMNOMHEHNST HE OOMYCKaeTCs.

O6GsA3aTenbCcTBa JOMKHBI UCTIONHATECA HaanexawmMm cybbektoMm. o obwemy npasuny cornawieHnss o6
ynnaTte anMMeHTOB UCTOMHSAIOTCH ero CTOpoHaMmu (MnaTenbLmnKoM U nornyyarenemM anumeHToB). Bmecte ¢ Tem B
ncnonHeHnn obs3aTensCTBa MOFyT y4acTBOBaTb U UHbIe (TPeTbu) nuua.

Bo-nepBbIx, Nonyyartene anMMeHTOB MOXET NOPYYUTb NPUHATUE UCTIONHEHNSI TPETbEMY NuLy. 3TO NMUO
NPUHUMAET UCMOMNHEHME OT UMEHU Nony4aTens anMMmeHToB ("no gosepeHHocTn"). CunMTaeTcs, YTO UCMNOMHEHMe
NPUHATO caMUM nofy4vaTenemM anvMMeHTOB.

Bo-BTOpbIX, UCMOMHEHNE 06A3aTenbcTBa (ynnara anMmMmeHToB) MOXET ObITb BO3MOXEHO Ha TpeTbe nuuo. B
3TOM criyvae Kpeautop (nonydaresnb anMMeHToB) 0653aH NPUHATD UCMOSNTHEHNE (ANMMEHTLI), NpPeasyioKeHHoe 3a
OOIMKHUKa TpeTbmM nuuom (cT. 313 TK).

AnNUMEHTbI OOMKHbI yNnaymMBaTbCsl B CPOK (CPOKK), YCTAHOBMEHHbIN cornalleHneM. Ecnn cornaweHve Ha
3TOT CYET HE COOEPXKUT HUKAKMX yKa3aHWI, TO 06a3aTenbCcTBa MO ynnate anvMMEHTOB OOSMKHbI UCMOMHATHCA B
pasymHbIn cpok (cT. 314 TK). No-BuaMmoMy, B COOTBETCTBYHOLUMX Cry4dasx criegyeT UCXoauTb W3 TOro, 4To
anuMeHTbl OOMKHbI BbIMNa4YMBaTbhCa exemecsyHo. 1o obwemy npasuny, cogepxawemycs B [paxgaHCKoM
Kogekce (cT. 314), OOMKHWK BNpaBe WCMOMHUTL 00513aTENbCTBO A0 YKA3aHHOTO CpoKa, €Ccnv WMHOE He
YCTaHOBMEHO 3aKOHOM, MHBbIMU NPAaBOBbLIMU akTaMu UK YCNoBuaMn obs3atenscTBa nNnbo He BbITEKaeT U3 ero



cywecTtBa. BepoaTHO, HET OCHOBaHMI MpensiTcTBOBaTb TOMY, 4TOObI CTOPOHbI cornaweHuss ob ynnaTe
anNuUMEHTOB Jonyckanu JOCPOYHOE WCMOoNHeHne obAsaTenbctBa. Ecnv xe Mo aToMy noBody HET HUKAKMX
JOrOBOPEHHOCTEN, TO NpeacTaBnseTcs LenecoodpasHbiM MCXOAWTb U3 TOro, YTO U3 cyllecTBa 00sA3aTenbcTBa
cnegyet HeoOXOAMMOCTb CUCTEMAaTU4eCcKoro NpeaocTaBneHus codepxaHus (Bpsg N MOXHO COrnacutbCs,
Hanpumep, ¢ TeM, YTo NnaTenbLUMK PeLnn BbinfatuTb anumeHTbl Ha 10 neT Brnepea).

Ob6si3aTenbCTBa AOMKHbBI UCMONMHATLECA B Hagnexaiwem mecte. [1og mectomM ucnonHeHus obsasatenbcTea
NnoHMMaeTcsl reorpacpuMyeckMin MyHKT, B KOTOPOM [OJDKHWK 00si3aH  McnonHuTb  0b6sizaTensctBo. Ecnum
cornawennem o6 ynnate anMMeHTOB He OnpeferieHo MEeCTO €ro WCMOSIHEHWS, TO anvMMEHTbl LOJIKHbI
ynnadmBaTbCs B MECTe XWUTEnbCTBa Kpeautopa B MOMEHT BO3HMKHOBEHMS 00s3aTenbCTBa; eCcnv  KpeauTop
(monyyaTtenb anMMEHTOB) W3MEHWST MECTO XWUTENbCTBa W M3BeCTUNT 006 39TOM AOSKHMKA (MnaTtenblumka
anuMEeHTOB) - B HOBOM MECTe XXUTeNbCTBa KpeautTopa ¢ OTHECEHUEM Ha CYET KpeamTopa pacxonoB, CBA3aHHbIX C
nepemMeHon MecTa UCMONHEHNS.

AnvMmeHTHble o06si3aTenbCcTBa [OSMKHbI  MCMOMHATLCS Haanexawmm cnoco6om. [1oroBopoM MoXeT
npegycmaTpuBaTbCs, YTO aNIMMEHTbI BbIMa4yMBaloTCS:

1) B gonsAx oT 3apa6oTka M (WnNU) MHOro Aoxoada nraTernbliMka anMMeHToB. JTO Hambornee
pacnpoCTPaHEHHbIN U MPUBbIYHBIA Cnoco® ynnaTel anumeHToB. BeposiTHO, npexage BCero noTtomy, 4TO
onpegeneHne pasMmepa anvMMEHTOB TakMM CMOCOOOM MOMNPOCTYy FOMMYHO M NpU  OTCYTCTBUM COrMalleHus
anuMeHTLI (B TOM YnUCIe Ha HECOBEPLLEHHONETHNX AeTel) B3bICKMBAKOTCA MO PELUEHUIO CyAa Yalle BCEro MMeHHO
Takum obpasom;

2) B TBEpAOM AEHEXHON CyMMe:

- BbINsla4yMBaeMomn nepuoaunyecku. 3akoH Hepedko npeanucbiBaeT (MnNM LOMNycKaeT) B3blCKaHME
anMMeHTOB B TBepaol OeHexHonm cymme (cT. 83, 87, 91, 98 CK). Ho, 3aknioyass cornaweHue o6 ynnarte
anvMMeHTOB, CTOPOHbI MOryT M3bpaTb M WHOW crnocob onpegeneHvs pasmvepa anuveHTtoB. Ecnm Bce xe
n3bupaeTca MMEHHO 3TOT crnocob, To valle Bcero nnbo cpabaTbiBaeT CTepeoTun (3aKOH B COOTBETCTBYIOLLEM
crlyyae TroBOpUT O TBEpAOW [OEHeXHoW cymme), Nubo nnatenbliMk anuMMEHTOB MMEET HEepEerynsipHbin,
MeHsIloLWMAcs 3apaboTok U (UNKn) MHOW [oxon, nonyyYaeT 3apaboToK W (MfM) MHOW AOXOA4 MOSHOCTLIO  WIK
YacTWUYHO B HaType 1 T.4.

OO6bIyHO npedycMaTpyMBaeTCs, YTO anMMeHTbl BbINIIA4YMBAOTCA eXemecsyHo. Ho Hmyto He wMewaet
YCTaHOBUTb B COrMaLleHnm, YTO OHM OOSKHbI BbINaunBaThCsl eXXeHeaenbHo, eXXekBapTarbHO, eXXeroaHo U T.4.;

- ynrnayMBaeMon egMHOBPEeMEHHO. OTO Ype3BblYanHO peakui cnocob ynnatel anMmeHToB. MoxeT 6biTb,
MoTOMY, YTO anMMEHTLI BbINIA4YMBaOTCA Ha cofepkaHue (koro-nubo), a Nnpy 3ToM cnocobe ynnaTtbl oka3biBaeTcs
pa3oBasi MOMOLLb;

3) nytem npegoctaBneHus umyllectBa (ct. 104 CK). CnoBocoyeTaHue "npegoctaBrneHne mmyuiectsa”
NMLLIEHO YETKOro NpaBOBOro coaepXaHus.

CornaweHnem 06 ynnate anMMEHTOB MOXET YyCTaHaBnMBaTbCA Mepefada nnaterbLiMKOM anuMeHTOB
MMyLLIeCTBa B COOCTBEHHOCTL Nony4vaTtens anMMeHToB. MpuyeM MoxeT ObiTb NPeayCMOTPEH Kak pa3oBbil akKT,
Tak 1 nepuoamyeckoe HafeneHne nony4yartens anMMeHToB NPaBoM COBGCTBEHHOCTU Ha Kakoe-rmbo MMYLLECTBO
(Hanpumep, cuctematuyeckoe obecneyeHve npoaykTamMn nutaHusa u ogexgon). CornaweHvem  MoXeT
npegycmatpuBaTbCsl MNpefoCTaBreHne Kakow-nubo Beww B MNOMNb30BaHWE  Morfyyatens  arnvMMeHTOB
(6e3Bo3me3gHOE M Bo3Me3gHoe (HanpuMep, Ha NbrOTHbIX YCINOBUAX) U T.4.);

4) MHbIMM crnoco6amu, OTHOCUTENBHO KOTOPbIX AOCTUrHYTO cornaileHve (BbinonHeHve paboT, okasaHue
ycnyr n T.4.).

HonyckaeTcst codeTaHne pasnnyHbiX cnocoboB ynnatbl anuMMeHToB. Hanpumep, nnartenblimk obssyeTtcs
nepegatb B COOGCTBEHHOCTb MOMyyaTens anMMEHTOB Kakoe-nmbo MMyLLeCcTBO W, KPOMeE TOro, eXeMEeCsYHO
BbINfaynBaTh onpeaernieHHyo CyMmmy (OCyLLLeCTBNSATL YX04, BbIMOMHATL paboThl U T.4.).

Mo obwemy npasuny ycrnoBus noboro goroBopa onpenensdlTcs No cornawleHuio CTopoH. B atom, B
4YaCTHOCTW, MpOoSABNSAETCs npuHUMn cBoboabl gorosopa (cT. 1, 421 MK). EctecTtBeHHO, 1 pasmep annMeHTOB,
KoTopble ByayT ynnaynMBaTbCsl B COOTBETCTBUM C COrMaLleHNEM, TaKkKe ONpeaensieTcs No YyCMOTPEHUIO CTOPOH.
Pa3mep anumeHTOB, yCTaHaBNMBaeMbIN MO cornalleHnto o6 ynnarte anMmeHToB Ha HECOBEPLUEHHONETHUX AETEN,
He MOXeT ObITb HUXE pa3Mepa anvMMEHTOB, KOTOpble OHU MOMMM Obl MOMYyYUTb MPU B3bICKAHUWM aANIMMEHTOB B
cyaebHom nopsgke.

AnNVMeHTHbIM JOrOBOPOM yCTaHaBNMBaeTCs NOPAAOK BbiNnatbl anumeHToB. Onpegenss B cornawieHun
nopsiAoK BbinnaThl anvMMeHTOB, CTOPOHbI yCTaHaBNMBatoT Npoueaypy (npouedypbl) UCAOMHEHMST MNaTenbLUMKOM
cBoux 0b6si3aHHOCTEN, NPegyCMOTPEHHbIX cornalleHnemM. Hanpumep, ecnv nnaTenblUMK LOMMKEH MNepUoamnyecku
ynnadmeaTth onpegenieHHylo CyMMy, TO B COrMMalleHMn MOXET yKasblBaTbCsi, YTO OHA B YCTAHOBMEHHbLIA CPOK
nepegaeTcss nonyvaTtento anvMMEHTOB HanWYHbIMUM OEHEXHbIMU CPeACTBaMU WKW  MEPECHINIaeTCa MOYTOBbIM
nepesogoM u T.4. Ecnu, npegnonoxum, nnatensyk anMMeHToB 06513ancs BbINOMHATb Kakne-nnbo paboTkl, TO B
cornalwleHny cnegyeT onpeaenuTb Ux CyLLEeCTBO, CPOKU BbIMOSTHEHWS, KA4YEeCTBEHHbIE XapakTEPUCTUMKN U T.4. U
T.M.



B cemeitHoMm 3akoHopatenbctBe (n. 3 cT. 101 CK) BocnpousBoauMTcs OAMH M3 NPUHLUMOB WUCMOMHEHUS
0b653aTenpCTB - HEAONYCTUMOCTbL OAHOCTOPOHHEro oOTKaza OT MCNONMHEeHus obsA3aTrenbcTBa WU
OOHOCTOPOHHEro U3MeHeHus ero ycnoBun. Ho ecnu B "nepsouctodruke” - ct. 310 MK P® - npegycmoTpeHo,
4YTO MHOE MOXET yCTaHaBNMBaTbCA 3aKOHOM, a UHOTAA U JOrOBOPOM, TO pacCMaTpuBaemMoe MpaBuIio CEMEWHOrO
3aKoHogaTenbCcTBa HEe MOXET ObITb YCTPaHEHO HN 3aKOHOM, H JOrOBOPOM.

B c1. 450 TK P® onpeneneHa BO3MOXHOCTb U3BMEHEHUS U PacTOPXEeHUA [OoroBopa No cornalleHuto
CTOPOH, €Cnn MHOEe He YyCTaHoBMeHo 3TuM Kogekcom, ApYyrMMM 3akoHamu uniuM JoroBopoM. B cemeriHom
3aKoHoOaTeNbCTBE COOTBETCTBYHLLEE MNPaBUNO MOAMMULMPOBAHO: MO [JOrOBOPEHHOCTM MnaTenblimka |
nonyyatensi afIMMEHTOB COrnalleHne MoXeT BbiTb 3BMEHEHO UM PacTOPrHyTo B Ntoboe Bpems. VIHoe He MoxXeT
ObITb YCTAHOBNEHO HW APYrMM 3aKOHOM, HM COrnalleHneM CTOPOH.

CornaweHune 06 n3MeHeHUM Unn pacToPXKEeHN JOroBopa NOAMeXuT HoTapuanbHOMY YAOCTOBEPEHWUIO (B M.
2 ct. 101 CK B umnepaTuBHyto hopmy obneveHo AMcnosntmeHoe npasumno cT. 452 MK).

Mocne 3akntoyeHust cornaweHust 06 ynnaTe anMMeHTOB MOXET CHU3UTBLCSA YPOBEHb AOXOA0B MraTenbLumka
UNu nonyyartens arMMeHTOB, MO KAaKON-NMMOO0 NPUYMHE MOTYT MOBLICUTBCA pacxodbl, KTO-TO U3 3TUX MWL MOXeT
BCTYNWTb B Opak, y nnatenbLiMKa anMMeHTOB MOryT POAUTLCA AETU U T.4. U T.N. N3ameHeHne maTtepuaneHOro unm
CEMENHOro MOMOXEHNs1 CTOPOH SABMSIETCS HOpUANYECKMM (DaKTOM, KOTOpbIi B COBOKYMHOCTW C ApPYrMMu
topuguyeckuMmn aktammn (cornalleHne CTOPOH WM peLleHne cyda) BneYyeT U3MEHEHWEe WM  pacTopXKeHue
cornaweHna ob ynnate anvMMeHTOB, HO NPU TOM HEMNPEeMEHHOM YCIMOBUW, YTO MPOU3OLLMN CYLLECTBEHHbIE
U3MeHeHus. ABnaeTca N n3MeHeHne MmaTepuarnbHOro UM CeMEeNHOro NOMOXEHUS CYLLECTBEHHbIM, BCSAKUMA pa3
onpefensieTcst NnaTenbLMKOM 1 NonyvyaTenem anvMMeHTOB, a MpU HEAOCTMXKEHMM cornalleHns - cygom. Peluas
BOMPOC O TOM, pactopraTtb v cornaiwieHne o6 ynnare anumMeHToB UM U3MEHATb ero (a ecnu ga, TO B Kakoun
Mepe), Cyd OOIMKEH Yy4YeCTb BCH COBOKYMHOCTb obcTodATenscTB gena ("nbon 3acnyXvBaloWwuin BHUMaHUS
NHTEpEeC CTOPOH"): ypOBEHb JOXOAOB TOW UMW OPYrON CTOPOHbI, COCTOSAHME 300POBbS, KONMYECTBO MXXOVUBEHLIEB U
T.O. UT.O

Mpu nameHeHun cornawleHns ob ynnaTe anMMeHTOB 00S3aTENbCTBO COXPaHSAETCs B M3MEHEHHOM BUAE.
Mpun pacTopxxeHnn cornaileHnsi 0683aTenbCTBO NPeKpaLLaeTcs.

B cnyyae nameHeHus unm pactopxeHnst cornaweHus ob ynnate anMMeHToB 0653aTenbCTBO cyuTaeTcs
M3MEHEHHbIM WNW MNpeKpaweHHbIM C MOMEHTa 3aKMlYeHuUs CcornaleHuss CTOpPoH 06 M3MEeHeHun unm
pacTop>XeHnW JOroBopa, a Npy PacTOPXEHUN UM U3MEHEHUN CornalleHns B cyaebHOM nopsgke - ¢ MOMEeHTa
BCTYNNEHNA B 3aKOHHYIO CUny pelleHns cyga. [naTtensliMk anuMeHTOB He BnpaBe TpeboBaTb BO3BpalleHUst
TOro, YTO ObINIO UCMOSTIHEHO UM 4O MOMEHTA N3MEHEHMS UMW PACTOPXKEHUSA cornaweHns ob ynnate anMMeHTOB,
€CIM UHOE He YCTaHOBIEHO corfnalleHmem CTopoH (cT. 453 TK).

CornaweHue 06 ynnaTte anmmMeHTOB SABNSAETCS rpaXKgaHCKO-NMpaBoBOW caenkon (gorosopom). Ctano ObiTh,
B npenycMoTpeHHbix 3akoHoMm (K P®) cnyyaax Ttakas cpenka sBnsieTcs  HUYTOXHOW  (abCcomTHO
HeJenCTBUTENbHON HEe3aBMCMMO OT TOro, MPu3HaHa N OHa HeOewcTBUTENbHOW CyAoM) UM MOXeT ObiTb
npusHaHa cyaoM HeeNCTBUTENbHON (OCnopuMas caernka).

HWUYTOXHBIMUN ABNAIOTCA COEMNKN, HE COOTBETCTBYIOLUME TpeboBaHMSAM 3aKOHa, COBEpLUEHHblE C LEenblo,
3aBeOMO NPOTMBHOW OCHOBaM MpaBOMOpPsSAKa U HPAaBCTBEHHOCTU, MHUMbIE (COENKW, COBEpPLUEHHbIE NUWb OIS
BMaa, 6e3 HamepeHus co3aaTb NPaBOBbIE MOCNEACTBUS), MPUTBOPHbIE (COBEPLLUEHHBIE C LIENbIO NPUKPbLITL Apyrue
caenku) n 1.4. HekoTopble caoenkv € nopokamu CyOBLEKTHOro cocTaBa Takke SABMSATCA HUYTOXHbIMKU. Tak,
HUYTOXHOWN SABNSETCA CAernka, COBepLleHHas rpaKgaHWHOM, MPU3HAHHBIM HeaeecrnocobHbIM BCNeacTBue
NCUXMYECKOTo PacCcTpoONCTBa, NTMBO coBepLUeHHas HeCOBEPLUEHHONETHUM, He 4OCTUrLUUM Bo3pacTa 14 ner.

MoryT ObiTb Npu3HaHbl HeAeACTBUTENbHLIMU (SBNSTCA OCMOPUMbIMK) cornaweHnss o6 ynnate
aNUMEHTOB, 3aKIYEHHblE HECOBEPLUEHHONETHMMK B Bo3pacTe oT 14 go 18 net 6e3 cornacusi 3akOHHbIX
npegcTaBuTENewn, rpaXkgaHaMu, orpaHU4eHHbIMM CyA0OM B fieecrnocobHocTu, 6e3 cornmacus noneyutenen, u gp.
OcrnopyMbIMK SIBRISIIOTCS  TaKKe COrMalleHusl, 3akmoyeHHble nog BrusHvem obmaHa, Hacwunus, yrposbl,
31I0HaMEpPEHHOrO CornalleHus NpeacTaBuTens OAHOM CTOPOHbI C APYro CTopoHon M T.4. (cT. 168 - 172, 174 -
179 IK).

Hapsigy ¢ ykasaHHbIMX (M WHBbIMK) OOLUMMW OCHOBaHWSIMU HEAEWCTBUTENBHOCTU CAENOK, KOTOopble
yctaHoBneHbl [K PO, B cemeiHOM 3akoHofaTenbCTBE MNPeaycMOTPEHO cneymanibHoe OCHOBaHWe NpPU3HaHUA
HeAeMUCTBUTENbHbLIM cornaweHus o6 ynnate anumeHToB. CornaweHne MoxeT ObiTb NpU3HaHO
He4eNnCTBUTENbHbIM BCITEACTBME TOr0, YTO OHO HapyLlaeT MHTepeckl nony4dartenst anuvmeHtoB (ct. 102 CK). Mpun
3TOM HeobxoaMMo MMEeTb B BUAy cregytoLlee.

Bo-nepBbIx, peyb MAET O BO3MOXHOCTU MPU3HAHMSA HeOeWcTBUTENbHbIM cornaweHns ob ynnate
anuUMEHTOB, Korga nonyyartensmmy arMMeHTOB SBMAKTCA HECOBEPLLUEHHOMNETHNE AeTU NMOO CcoBepLUEeHHONETHME
HeZaeecnocobHble YneHbl CEMbU. 3aKOH CO34aeT JOMONHUTENbHYO FrapaHTMIO 3alUThl NPaB yKa3aHHbIX rpaxadaH
ucxogs M3 TOro, YTO corfaweHuss o6 ynnaTe anvMMEHTOB 3akfioyaloTcs ux npeactasutenamu. [encreue
paccmaTpvMBaeMoro npasuia pacrnpoCTpaHseTcd Ha cuTyauuu, Korga npeactaBuTeNb He MpOosABUN OOIMKHOM
3a60Tbl 06 MHTEepecax NpeacTaBnsAemoro.



Bo-BTOpbIX, cornaweHne MoxeT ObiTb NpPU3HAHO HeAeNCTBUTENbHbIM B Cryvae, €Cnu  yCroBus
npeaocTaBneHns CoaepXaHus nornyyaTtento anMMeHToB CyLLLeCTBEHHO HapyLlalT ero uHTepecbl. B yacTtHoCTw,
€cnn pasmep anuMeHTOB, YCTAHOBMEHHbIN  CcorfaweHnem CTOpoH 06 ynnate anvMeHToB Ha
HEeCOBEpLUEHHOMNETHUX AETEN, HUXe pasMepa anvMeHTOB, KOTOpble OHM Mornu Obl nonyyatb NpU B3bICKAHWK
anumeHToB B cyaebHom nopsagke. B opyrmx cnyyasx BONpOC O TOM, SBNSETCS U HapylleHue CyLLeCTBEHHbIM,
pellaeTcs CyAOM KaxAbli pa3 C Y4EeTOM KOHKPETHbIX OBOCTOATENbCTB Aena. Takve HapyleHus MoryT
BblpaXaTbCsi, Hanpumep, B u3bpaHum cnocoba ynnatbl anMMeHTOB, KpaviHe HeBbIrOAHOro Mony4vaTernto
anMMeHTOB. YCTaHOBIMEHHbIN COrnaweHneM MOpPSAOK BbIMfaTbl anUMEHTOB TakKe MOXET CyLIeCTBEHHO
yLeMnsaTb UHTepechl nonyyatens u T.4.

B-TpeTbux, B Cy4 C WCKOM O MPU3HaHWM corfalleHms o6 ynnaTe anuMeHTOB HedeWCTBUTENbHbIM Mo
paccmaTpvBaeMOMy OCHOBAHMWIO MOTYT 0BpaTUTLCS:

- 3aKOHHbIe NpeAcTaBUTENKW nonyyaTenemn anmmMeHToB;

- opraHbl OMeKN 1 NonevYnTensCcTBa (opraHbl MECTHOro camoynpasrnenus (cT. 34 MK);

- NPOKYpOP.
§ 3. BabickaHMe anumeHToB B cyaebHOM nopsiake

Mo obwemMy npaBuny anMMeHTbl B3bICKMBAKOTCA C poAUTENEN HAa HECOBEPLLEHHONETHUX AeTeN B AONAX OT
3apaboTka 1 (Mnm) nHoro Jgoxoaa.

PoavTtenu BbinnayMBaloT anvMMeHTbl Ha HECOBEPLUEHHONETHUX OeTel Ha OCHOBaHWM peLleHus cyda B
cnegyrLmnx pasmepax: Ha ogHoro pebeHka - 1/4, Ha gBounx geten - 1/3, Ha Tponx n bonee getewn - 1/2 3apaboTka
n (M) MHOro Aoxoda poauTenen.

lMepeyeHb BUOoOB 3apaboTka u (MnnM) MHOrO Aoxo4a, U3 KOTOPbIX NPOU3BOAMTCS yAep)KaHWe anMMeHTOB,
B3bICKMBAEMbIX HA HECOBEpPLUEHHOMNETHUX AeTel, yTBepxaeH NoctaHoBneHneMm NpaButensctea PO ot 18 umiong
1996 r. N 841 <1> (c nocrefylWUMN U3MEHEHUAMWU W OOMOSTHEHUAMU). OTUM aKTOM MNPeayCMOTPEHO, YTO
yOepXaHue anuMMeHTOB MPOU3BOAUTCS M3 BCEX BWAOB 3apaboTHOM mnnaThl (OEHEXHOro BO3HArpaXgeHus,
coAepaHus) U OOMNOSNHUTENBHOIO BO3HArpaXXaeHWs Kak no OCHOBHOMY MecTy paboThl, Tak M 3a paboTty no
COBMECTUTENBLCTBY, KOTOPLIE NOMy4aloT POANTENN B LEHEXHOW (HAaLMOHANbHOW MMM MHOCTPAHHOW BamnTe) M
HaTypansHon popme, B TOM YMCre C CyMMbl, HaYMCNEHHOW MO TapudHbIM CTaBKam, OMKHOCTHBIM Oknagam, Mo
cAenbHbIM pacueHkam W T.n., C NpemMui (BO3HarpaxgeHun), UMeLWMX PperynsapHbii unu nepnoamnyeckun
XapakTtep, a Takke no utoram paboTbl 3a rog, C CyMM PanoHHbLIX KO3(hPULMEHTOB U HagbaBoOK K 3apaboTHOM
nnarte, ¢ CyMMbl aBTOPCKOIro BO3HarpaxaeHusl, Co BCeX BUAOB MEHCUN, CO CTUNEHAWMN U T.4. U T.1.

<1> C3 P®. 1996. N 31. Ct. 3743.

Pa3smep ykasaHHbIX ponen 3apaboTka u (Mnn) MHOrO A0X04a MOXeT ObITb YMEeHbLUeH WU yBernuyeH
cyaom. [py 3TOM YeTKNX KpUTEPMEB, KOTOPbLIMM CrieyeT PyKOBOACTBOBATbCA CyAdy, 3aKOH He YCTaHaBnMBaerT.
YKasblBaeTcs nullb, YTO M3MEHEHME ITUX [ONe’d BO3MOXHO C Y4eTOM MarepuanbHOro WM CEMENHOro
MOMOXEHNs1 CTOPOH (M MraTenblUMKa, N MosnydaTens anvMMEHTOB), @ TakKe WHbIX 3acCIyXMBAKLIMX BHUMAHMWSA
obcToaTenbcTB (n. 2 c1. 81 CK). Tak, cyn MOXeT NPUHATL BO BHMMaHMWE, YTO MNaTenblMK arnMMEHTOB SBMSETCS
ManouMMyLLMM, a nony4vaTtenb anMMeHTOB [OCTaTodHO obecrneyeH. MoxeT ObITb Yy4TEHO Hanuume Apyrux
HECOBEPLUEHHONETHUX AETEN M (MNK) MHbIX rpaxdaH, KOTOpbIX MnaTenbliMK anMMeHTOB 00si3aH copepXatb.
Ecnu B cnyyae B3bICKaHUS! anMMEHTOB B YCTAHOBIEHHBIX JONAX 3apaboTka M (Mnn) MHOro Joxoda HasBaHHble
NnMLa OKaXyTCA B XyALWEM MOMOXEHUN B CPaBHEHMM C Mofy4vyaTeneMm aruMMEHTOB, TO CyA4 MOXET YMEHbLUWTb
pasmep gonu. OCHOBaHMEM YMEHbLUEHUS WIU YBENWYEHUSA pasmepa anvMMEHTOB MOXET SBUTbCH COCTOSIHME
3[00pPOBbS NNaTenbLLMKa arMMEHTOB UK €ro HECOBEPLLUEHHOMNETHUX AeTEN U T.4.

CyAa MmoxeT onpefenutb pasMep annMMeHToB, ynnavymBaeMbIX Ha HECOBEPLLUEHHOMNETHNX AeTeNn, B TBepAON
AEHEeXHOM CyMMe UM OQHOBPEMEHHO B AonsAx 3apaboTka u (Mnu) MHOro AoxoA4a U B TBEpPAOM AEHEXHOM
cymMMme. 3TO BO3MOXHO, €CNW poauUTerNb, 06513aHHbIN yrnavynuBaTbh anMMeHTbI:

- UMEET HeperynsapHbIA, MEHSAOLWNACA 3apaboToK 1 (M) MHOW JOXOA;

- monyyaeT 3apaboTok M (M) MHOM OO0XOA4 MOSIHOCTbIO MMM YacTUYHO B HAType WM B MHOCTPAHHOW
BanorTe;

- He nmeeT 3apaboTka u (UNKn) NHOro JOXOAa.

Cya MOXeT TakuMm xe obpa3om onpeaenutb pasMep anuMeHTOB M B APYrMX CryyasxX, ecrnv B3biCKaHue
aNUMEHTOB B JOJSIEBOM OTHOLLUEHUN K 3apaboTKy M (Mnn) MHOMY LOXO4Y POAUTENS HEBO3MOXHO, 3aTPYyOHUTENbHO
WA CyLLLECTBEHHO HapyLlaeT UHTEPECHl OOHOW U3 CTOPOH.

BakoH (n.2 ct. 83 CK) ykasbiBaeT KpUTEpWUN, KOTOPbIM CreQyeT pPYKOBOACTBOBATbCA Cydy Mpu
onpegeneHnM pasvepa B TBEpAOW OEHEXHOW CyMme: HeobxoaMMO CTpeMUTbCs K TOMYy, YTOObl COXpaHuTb
pebeHKy NpexxHWI YpoBEHb ero obecneveHuns, T.e. He AOMYCTUTb YXyOLWEHUs ero nonoxeHusa. Ho npu atom cya



OOMKeH yuynTbiBaTb MaTepuaribHoe U CeMenHoe MONOXeHWe, a Takke ApYyrne 3acrnyxuBawlme BHUMaHUA
obcTosTenbcTBa. B pe3ynbraTte ypoBeHb 06ecneyeHHOCTU pebeHKa MOXET KaK MOBBLICUTLCS, TaK U MOHU3UTHLCS.
Takune e npaBuna o B3bICKaHUM aNTMMEHTOB B TBEPOOWN AEHEXHOW CyMMe AEUCTBYIOT M B TOM Clyvae, Korga npu
Ka)XxOOM U3 poguTenen OCTalTca AeTM U anvMMeHTbl B3bICKMBalOTCA Ha pebeHka, oOcCTaBlIerocd C MeHee
obecneyeHHbIM pognTenem.

3aKOH UCXOAUT U3 TOro, YTO anuvMeHTbl, B3blCKMBaAeMble C poauTEnen B MOMb3y HECOBEPLUEHHOMNETHUX
AeTel, UCMonb3ylTca B MHTepecax 3Tux geTeld. B OonblUMHCTBE CBOEM anuMeHTbl B MOMIHOM o00beme
NCMNOMb3ylTCH Ha coaepXaHne HecoBepLUEHHONETHUX AeTel. BnonHe gonyctuma cutyaums, korga 4acTb CyMM,
nonyyYyaembix B KAYeCTBE anMMeHTOB, MOXET ObiTb MCTPaYyeHa Ha TeKyLUMe pacxofdbl, @ YacTb UX pe3epBupyeTcs
Ha byayulee. Ha criyyanm B3biCKaHUSA anMMEHTOB B MOSb3y AEeTer, OCTaBlMXcA 6e3 nmoneveHust poautenem wm
HaxoAsLMXCHA B BOCNMUTaTeNbHbIX NMMBO0 nevebHbIX yupexaeHusaX, YY4pexxaeHnsax coumanbHON 3almTel HaceneHms
M B APYrMX aHanornyHblX yupexgeHusx, CemenHbln kogekc (CT. 84) ycTaHaBnuBaeT cneumarnbHble npasuna.
ANVMEHTbI 3a4MCNSIOTCS Ha cYeTa ATUX YUpPEeXOEeHUA, rae Y4YMTbIBAlOTCA OTAENbHO MO Kaxaomy pebeHky. [Mpu
OCTaBneHUN pebeHKOM Ha3BaHHbIX YUPEXOEHUA CYMMBbI, MOJNTYYEHHbIE B KA4ecTBEe arMMEHTOB, MEepPevncrsaiTcs
Ha cyeT, OTKpbITbIA Ha nMs pebeHka B CbeperatensHom 6aHke P®. BMecTe € TeM yuYpexaeHnst MoryT 3acTaBuTb
31 geHbrn "paboTtaTth” - NoMelwatb CyMMbl anMMEHTOB B OaHku. B Takux cnyvasx nonoBMHa [OOXOAOB,
nonyyaembix B pesyrbTate pasMeLleHns JEHEXHbIX CPEACTB, NCMOMb3yeTCs Ha CoaepKaHve AeTer B Ha3BaHHbIX
yupexgeHusx. Bropas nonosmHa BMecTe C CYMMOW anMMEHTOB 3a4UCNSAETCA Ha YKa3aHHbIA cyeT pebeHka npu
OCTaBIEHUN UM YUYPEXAEHUS.

PoauTtenu o6s3aHbl cogepxaTb CBOMX COBEPLUEHHONETHUX AeTen, ECu:

a) OHU SBNSAOTCA HETPYAOCNOCOGHbIMM;

0) Hy)xparTCcA B NoMoLmM (He MMET BO3MOXHOCTM cofepxaTtb cebsi; BONpoc 0 TOM, MOXHO 1M cyuTaTb
MU0 HY>KOAKLWMMCS, peLlaeTcs BCAKUIA pas C y4eTOM BCeX 06CTOATENbCTB KOHKPETHOro aena).

B aTux cnyvasx anumeHTbl B3bICKUBAIOTCA Takke B TBepAOW AeHexXHoN cyMmme. Mpu onpegeneHum pasmepa
anMMeHTOB CyA Y4MTbiBaeT MaTepuanbHoe W ceMelHoe nonoxeHne obeux CTOpPOH, a Takke pJpyrue
3acnyxvBaroLwmne BHUMaHUSA MHTepecbl. B Tom uucne moxeT ObiTb (M LOOMMKHO ObITb) YYTEHO Hanuuve y
COBEpLUEHHONETHErO0 HEeTPyaoCnocobHoro pebeHka, KOTOpbIN HyXXOaeTcsa B MOMOLLM, Cynpyra, CBOUX OeTew,
KoTopble 06s13aHbl ero cogepxarb.

Kpome ynnaTbl anMMeHTOB HECOBEPLUEHHONETHUM AETAM U HeTpydoCnOCOOHbIM  COBEPLUEHHONETHUM
OeTaM cyn MoXeT ob0sizaTb poauTeneM y4yacTBOBaTb B [AOMOJIHUTENbHbIX pacxogax, BbI3BaHHbIX
NCKIMHUUTENbHBbIMK 0bcToATENBCTBaMU. K Yncny Taknx 06CTOATENbCTB, B YACTHOCTM, OTHOCATCS:

- Tsbkenasi 6onesHb;

- yBeYbs geTen;

- He06XO0QUMOCTL onfaThl MOCTOPOHHEro yxoaa 3a AeTbMu (cT. 86 CK).

PaccmaTpuBast 370 npaBwno, BaXxHO UMeTb B Buay cnegywoulee. Bo-nepsbix, npvBedeHHbI NepeyeHb
He3aKpbITbl. Bo-BTOPLIX, ABNSIETCA NN TO UNN MHOE OBCTOSATENbLCTBO (B TOM YMCME M U3 4YMCria Ha3BaHHbIX)
UCKIMIOYUTENbHBIM, pellaeTcsa CyAOM B KaXOOM KOHKpeTHOM criydae. [lpy  3TOM  MCKMIOUMTENBbHOCTb
06CTOATENBCTBA HE JOIMKHA TPaKTOBATbCHA KaK €ro YHWKaNbHOCTb, HEMOBTOPUMOCTb, YPE3BbIYANMHOCTbL W T.M.
VCcKnounMTenbHOCTb 06CTOATENBCTBA NPOSIBMSETCH B TOM, U 3TO, B-TPETbUX, YTO OHO NOpPOXAaeT MNOTpebHOCTb B
pacxogax, AOMOSTHUTENbHBIX K TEM anMMeHTaM, KOTOpble B3bICKMBAKOTCA UM MOryT ObiTb B3biCKaHbl. Kpome Toro,
cyd npu3HaeT obCToATENbCTBO MCKNIOYMTENbHBIM, €Cnu uHTepec pebeHka 3acnyxvBaeT BHMMaHudA. Tak, He
CUMTaETCA MUCKMIOYMTENBHBIM OBCTOATENLCTBOM, AaloWMM  OCHOBaHME [Ans  B3bICKaHUA € poauTenen
OONOMHUTENbHBIX PACXOA0B, HECEHUE 3aTpaT Ha obyyeHue.

Cyn moxeT 06s3aTb poauTenen NpUHATL yyacTue B (PaKTUYECKM MOHECEHHbIX AOMNOSTHUTENbHbIX
pacxopaax, a Takxe B AONOSTHUTENbHbIX pacxoaax, KoTopble HeO6X0AUMO NPOU3BECTU B ByayLueMm.

Pa3smep cymm, B3bICKMBAaeMbIX C poauTenen B BuWAE yvacTusi B [OOMNOSHUTENbHbIX pacxogax ("gons
yyactmsa"), onpegensieTca CyaoM UCXOAst U3 MaTepuarnbHOro M CEMEWMHOro MOSIOXKEHUA poauTenen U geten u
OPYryX 3acnyxuBaroLwmnx BHUMaHUS MHTEPECOB CTOPOH. C y4yeToM 3TUX OBCTOATENbLCTB Ha poauTenerd MoxeT
ObITb BO3noXeHa 06513aHHOCTb HECTM OOMOMNHUTENbHbIE PACXOA4bl B MOIHOM OObeMe WM B KakoW-TO 4acTu (B
Buae "gonu yyactus"). Npruyem ecnv yCTaHOBEHO, YTO MMEKTCS UCKIoYUTENbHbIE 0OCTOATENLCTBA (TSKenas
bonesHb M T.4.), BreKywme [JOMNOMHWUTENbHbIE pacxodbl, TO OCBOOOAMTb poauTenem oT yyactus B
OOMONTHUTENBHBIX pacxodax Cyf He Brnpase.

B3bickaHne npon3BoguTcs B TBEPAON AEHEXHON CyMMe, ynnavynBaeMon exemecsyHo. MNopsgok yvyactusa B
OOMONHUTENbHBIX pacxogax (Hanpumep, OyayT nu  ynnayMBaTbCs COOTBETCTBYIOLLME CYMMbl HaNU4YHbIMU
AeHbramm unu 6esHanuuHbIMM  OEeHEXHbIMU CpPEeACTBaMWU) oOnpefenseTtca C Y4YeTOM HasBaHHbIX M UHbIX
3acnyXvMBaroLLnX BHUMAHUSI UHTEPECOB CTOPOH.

TpeboBaHue O B3bICKAHWM aNMMEHTOB B MOSMb3y HECOBEPLUEHHONETHUX deTen, a Takke 00 yyactum B
OOMOSTHUTENBHBIX pacxogax MOXeT ObITb 3asBMEHO:

a) poguTenem, ¢ KOTOPbIM NpPoXunBaeT pebeHok;



©) onekyHoM (noneuntenem) pedeHka (cT. 84 CK);

B) NpMeMHbIMK pogutenamm pedeHka (cT. 84, n. 3 cT. 153 CK);

r) BoCnMTaTeNbHbIMU YYPEXKAEHUSMU, NTEYEOHBIMU YYPEXKOAEHUAMU, YUYPEXKOAEHUAMU COLMANbHON 3alUnThbI
HaceneHus M APYrMMU aHarorMyHbIMU YYPEXAEHUSIMU, ecnu AeTu ocTanucb 6e3 noneyeHus poauTenend u
HaxoasTCcs B Takmx yuypexaeHusx (cT. 84, n. 1 ct. 147 CK);

4) YCbIHOBUTENEM, €CNN COXPaHUIUCh NpaBa U 0BSA3aHHOCTM MO OTHOLLUEHUIO K KOMY-NMG0 13 pogutenen (
cT. 137 CK);

€) OpraHoM OMeKn 1 MONeYnTENbLCTBA, NPU OTCYTCTBMM COrnalleHns poguTtenen ob ynnaTe anMMeHTOB, Npu
HenpecTaBneHnn cogepxaHus pebeHKy 1 npy HenpeabsiBneHumn ucka B cyg (n. 3 cr. 80 CK).

TpeboBaHue 0 B3bICKAHMU anNMMEHTOB C poAWTENen B MOMb3y HETPYAOCMOCOOHbIX COBEPLUEHHONETHMX
OeTen, HyXOalLWmXcsa B MOMOLLM, a Takke 00 MX y4acTum B JOMNOMHUTENBHbIX Pacxofdax MoXeT ObITb 3asBeHO:

a) caMMMu AeTbMU;

©) onekyHamu, ecnu ety NpuM3HaHbl Cy4oM HeAeeCcnoCcoOHbIMM BCNIEACTBUE MCUXMHECKOrO PacCTPONCTBA;

B) nonevnTensamm, ecnv AeTu orpaHUYeHbl B 4EECNOCOOHOCTN BCNEACTBUE 3M0YNOTPeOneHnss CnMpTHLIMU
HanUTKaMn UM HAPKOTUYECKNMIN BELLLECTBAMM.

TpyaocnocobHble coBeplleHHONeTHUEe AeTu 06si3aHbl copepXaTb CBOUX poawuTenen, eCriv OHU
ABNSAOTCSA:

a) HETPYAOCNOCOBHBIMU (MY>KUMHBI U KEHLLMHBI, JOCTUrLLME COOTBETCTBEHHO 60 1 55 neT, nHuBanuabl);

©0) HyXgawmmmncsa B NOMoLM (HE MMEILWMX AOCTATOYHbIX CPEACTB K CYLLEeCTBOBAHMIO; 3TO OLEHOYHas
KaTeropusi - BCSKMIA pa3 BOMPOC O HYXXOAeMOCTM B MOMOLUM PpeLLaeTcss C Y4eTOM OOCTOATENbCTB  KaXKO4oro
KOHKpETHOro gena).

CoBepLueHHONeTHUe AeTu (Kak TpygocrnocobHble, Tak U HETPYAOCNOCOOHbIE) MOTYT ObITb NMPUBIEYEHbI
K yY4acTUio B AOMOJIHUTENbHbIX pacxoaax (K BbinnaTte TeX anMMEHTOB, KOTOPble B3bICKMBAKOTCH WM MOTYT
ObITb B3bICKaHbI), €CNun:

a) MMETCSA UCKIIYUTENbHbIE ODCTOATENBLCTBA, TakMe, Kak Tshkenass OonesHb, yBeube poauTens,
HeoOXO4MMOCTb OnnaThl MOCTOPOHHETO yX0A4a 3a HUM, 1 Op.;

©) Hanm4Me UCKMNIYNTENBHBIX 0BCTOATENBCTB NOPOXAAET OOMNOMHUTENBHBIE pacxoabl;

B) €TV He y4acTBYIOT B HECEHUN 3TUX PACXOAOB.

AnvMeHTbI B NOMb3y poanTenen B3bICKUBAOTCA B TBEPAON OEHEXHON CyMMe. TOYHO Tak Xe onpeaensercs
n "gons ydactus" B AOMNONMHUTENbHBLIX pacxogax. CoOOTBETCTBYHOLLME CYMMbI BbINIIA4YMBaKOTCA €XKEMECSYHO.

Mpu onpegeneHun pasmepa anuUMEHTOB Cyh, YYMTbIBaeT MaTepuaribHOe U CeMeWHOe MOoJIoXKeHue
poouTenen n TPyAOCNOCOGHbLIX COBEPLUEHHONeTHUX AeTer M Apyrue 3acnyXvBarowmne BHUMaHUA UHTepecChI
CTOpOH. Kpome Toro, npu B3bICKAHNM aNTMMEHTOB Cy MOXET YY4eCTb BCEX TPYAOCMNOCOOHbLIX COBEPLUEHHOMETHUX
AeTen JaHHOro poavTens He3aBMCMMO OT TOro, NpeabsBreHbl TPeboBaHUSA KO BCEM AEeTSAM, K OQHOMY M3 HUX UNnn
K HECKONMBKUM 13 HUX. Tak, ecnu y poguTens Tpoe AeTern U OH npegbsaBnseT TpeboBaHue nuub K OAHOMY U3
heTen, TO, eCTeCTBEHHO, onpeaenssi pasMep anMMeHTOB, CYA YyYUTbIBAET, YTO annMMeHTbl MOryT ObiTb B3bICKaHbI
N C OeTen, K KoTopbiM TpeboBaHMsA He 3asBreHbl. Takue e npaBuna OeNCTBYOT U MpU MPUBMNEYEHUN K Y4acTUIO
OeTen B [OMOMHMTENbHBIX pacxofax, HO YYUTbIBAOTCA BCe COBEPLUEHHONEeTHWe pgetn (He TOmbKo
TPyZOCNOCOBHbIE); CYyA MCXOAUT U3 Ha3BaHHBIX U MHbIX 3aCNY>XKNBAKLLMX BHUMaHUSA MHTEPECOB poguTenen u Bcex
COBEPLUEHHONETHUX [OeTen (He TONbKo TPyOoOCNOCOOHbIX). 3TN e O0OCToATEeNnbCTBA Y4YMTLIBAOTCS MNpwU
onpegeneHnn nopsgka HeceHnst 4ONONTHUTENbHbLIX PACXO40B.

TpeboBaHve O B3biCKaHMM anMMEHTOB B MNONb3y poauTenen, a Takke 00 yyacTum peter B
OOMOSTHUTESbHBLIX pacxofax MOXeT ObITb 3asBMNEHO:

a) caMnMn poguTensimMu;

©) onekyHamMu poguTenen, NPU3HaHHbIX He4eecnoCoOHbIMM BCNEACTBME NMCUXUYECKOTO pacCTPONCTBA;

B) moneuyuTensiMM poauTenen, OrpaHUYeHHbIX B [eecrnocoOHOCTM B CBA3W CO 3noynoTpebneHnem
CMUPTHBLIMWU HAaNUTKaMWN MW HAPKOTUYECKMMM BELLLECTBaMMU.

OeTtu MoryT 6bITb 0CBOGOXAEHLI CYyAOM OT 06513aHHOCTM coAepXaTb poAuTenen, ecrv yCTaHOBMEHO,
YTO POOUTENM YKINOHANNCHL OT UCMONHEHMsA obsi3aHHOCTeN poguTenel (He 3aboTunuck o 300poBbe, (OU3NYECKOM,
NMCUXMYECKOM, OYXOBHOM W HPABCTBEHHOM Pa3BUTMW OETEWN, YKIMOHANIMCb OT WCMONHEHUS 00s3aHHOCTU MO
cofepXaHuio geten u 1.4.).

HeTun He HecyT 0653aHHOCTM cogepXaTb poauTenen, KOTopble NULWEHbI POAUTENBCKUX NpaB.

Cynpyru AofmkHbI MaTepuanbHO nopgaepxuBaTb apyr gpyra (n. 1 ct. 89 CK). B 6onbwnHcTBE crnyyaes
Takas noaaepkka ocyllecTensieTcs 6e3 ucnonb3oBaHUA Kaknx-nnbo npaBoBbix opM (HET BGpayHoro Aoroeopa,
cornawlenusi ob ynnarte anuMeHTOB, PELLEHUS Cyaa O B3bICKaHWM anuMeHTOB U T.4.). Bmecte ¢ Tem cemeinHoe
3akoHogaTtenbcTBo (M. 2 cT. 89 CK) npegycmaTtpuBaeT BO3MOXHOCTb B3bICKaHWS annMeHTOB B cyaebHOM nopsiake
(ecnu HeT anMMEHTHOro AOroBopa) B NOSb3y OAHOMO U3 CYNnpyros ¢ Apyroro cynpyra. CooTBETCTBYIOLMM MPaBOM
HaJeneHsbl:

a) HeTpydoCnoCOGHbIN HyXOawwWmnca cynpyr. HeTpygocnocoGHbIMM  ABASKOTCS  nvua,  AOCTurine



MEHCMOHHOro Bo3pacTta (KeHLWMHbI - 55 neT, My>x4unHbl - 60 neT), n nuBanuabl. Hyxxgaowmmmcsa cuntarotes nuua,
He MMelLLIMe A0CTAaTOYHbIX CPEACTB K CYLLECTBOBAHMIO (BMSETCS MU CyOBbEKT HY)XOaloWMMCs, pelaeTca Cyaom
C Y4ETOM KOHKPETHbIX 0OCTOATENBCTB KaXaoro gena);

©0) >xeHa B nepuog 6epeMeHHOCTU N B TEYEHME TPEX JET CO AHSA POXaeHUs obiero pebeHka;

B) HYXOalOLMIACHA Cynpyr, OCYLLECTBMSOWMNA yxon 3a obwmum pebeHKOM-MHBaNMaoM [0 AOCTMXKEHMUS
pebeHkom Bo3pacTa 18 neT nnu 3a obwum pebeHKoM - nHBanuaom ¢ getctsa | rpynnbl.

Cnepys 6ykBe 3akoHa (n. 2 ct. 89 CK), B yka3aHHbIX Crydasix anvMMeHTbl B3bICKMBAIOT MpU CneayoLmx
YCINOBUSAX:

a) cynpyr, K KOTOpOMy npeabsBneHo TpeboBaHWe, OTKa3biBaeTCs MaTepuanbHO MOAAEPXUBaTb APYroro
cynpyra. Kak npegcraensietcs, o6 oTka3e B 3aKkOHEe rOBOPUTCH B CaMOM  LLUMPOKOM cMbicrie. OTka3 MOXeT ObiTb
BbIP@XXEH aKTMBHbIMW OEUCTBUSMU, MOXET ObiTb "MonyanusbiM". MoxeT ObiTb, MaTepuanbHas NoAAEepXKKa
OKasblBaeTCs, HO, MO MHEHMIO OPYroro cynpyra, UMetoLLEero npaeo Ha ee nonyyeHne, sBNSeTCs HegoCTaTOYHOMW.
Mo-Bnammomy, anumeHTbl OydyT B3biCKaHbl Aaxe B TOM Crnydvae, Korga Cynpyr, Nofyyarlmin AOCTaTOYHYHo
NnoaaepxKy, TpebyeT B3bICKaHWNsi anNMMEHTOB B cyAeOHOM nopsigke (B pesynbTate NpefoCTaBNEHUE COAEPKaHUS
B 4OOPOBONLHOM NOPSAKE OKAaXXETCS 3aMEHEHO BbINaTon anIMMEHTOB);

©0) oTcyTCTBYET cornaweHne ob ynnarte anMMeHTOB;

B) cynpyr, 06s13aHHbIN OKa3blBaTb MOAAEPXKKY Cymnpyry, MMeloLeMy npaBo Ha ee nonyyeHue, obnagaet
HeobxoAMMbIMKM NS 3TOro cpeacTsamu. I 9TOT BOMPOC BCAKUIM pa3 pellaeTcs CYAOM C YY4ETOM KOHKPETHbIX
obcToaTenbcTB Aena. Kak npaBuno, ecnu cynpyr, 0653aHHbIA ynnadvMBaTe anvMeHTbl, pacrnonaraeT 6onbLivm
KONMMYEeCTBOM CPEACTB, HEXENMW CYNnpyr, MMEILLNIA NPaBo Ha UX NofyYyeHne, TO CYMTaAETCs, YTO OH pacnonaraet
cpencreaMu, HEOOXOAMMBIMU AN BbiNfiaThl alTMMEHTOB.

B HekoTOpbIX crnydasx 3akoHOM npegycMaTpmBaeTcss 06S83aHHOCTb ObIBLUMX CynpyroB MartepuarnbHO
noggepxusatb gpyr gpyra. B cuny ct. 90 CK P® B cynebHom nopsgke MoryT ObiTb B3blCKaHbl anMMEHTbI C
BbiBLIEro cynpyra, obnagatowero HeobxoanMbIMK 4518 9TOr0 cpeacTBaMu, B Nonbay:

a) GbIBLLEN XEeHbI B Neprog 6epeMeHHOCTU U B TeYEHUE TPEX NeT CO OHs poxaeHus obLiero pebeHka;

©) Hyxgatoweroca 6biBLIErO Cynpyra, OCYLLEeCTBASOWEro yxod 3a obwuM pebeHKOM-UHBanugom Ao
JocTmkeHus pebeHkom Bo3dpacTta 18 net unm 3a obwmmM pebeHkom - MHBanNuaom ¢ getcrea | rpynnei;

B) HETPYAOCNOCOBHOro HyXaatoLlerocsa 6biBLIEro cynpyra, CTaBLUEro HETPYAOCNOCOOHbIM 40 pacTOPXKEHUS
Opaka nnu B TedeHne roga ¢ MOMEHTa pacTopxxeHus 6paka;

r) Hy)XgaLlieroca cynpyra, JOCTUrero MeHCMOHHOro Bo3pacTa He nosgHee 4em 4vepes nATb NeT ¢
MOMEHTa pacTopxeHus 6paka, ecrnv cynpyru coctosnu B 6pake AnuTernbHOe BpeMms.

EcTecTBeHHO, 4YTO NpefoCTaBNEHNE COAEePKaHNs ObIBLLEMY CYMNpYyry MOXeT OCYLLECTBMATLCA B MOPSAAKE U
Ha yCnoBusiX, MpegyCcMOTPEHHbIX BpayHbIM JOrOBOPOM MIK cornawleHvem ob ynnare anMmeHToB.

AnvmMeHTbl cynpyram (ObIBLUMM Cynpyram) B3bICKMBaOTCA B TBepAON AeHEXHOW cyMMe, KOTopasi AOIKHa
BblNfaynmBaTbCs exemecsayHo. Pasmep anvMMeHTOB onpegenseTcd CydoM MWCXOAs W3 MaTepuanbHOro U
CeMEeVHOro NoroXeHnsi cynpyros (ObIBLLMX CYNPYroB) U APYrMX 3aCnyXMBaloLWLUX BHUMaHNSi UHTEPECOB CTOPOH.

Mpn peleHun Bonpoca O B3bICKAHWM anMMEHTOB B nonb3y cynpyra (ObiBwero cynpyra) Obino Obl
HenpaBuITbHO UrHOPWUPOBAaTb MPUYMHBI HETPYAOCMNOCOOHOCTM STOrO Cynpyra, MNPOYHOCTb CEMENHbIX CBS3EMN,
nosegeHve cynpyroB B Opake. CooTBeTcTBeHHO, 3akoH (cT. 92 CK) npegycmaTtpuBaeT, YTO Cyd MOXeT
ocBoboauTb cynpyra OT 06s13aHHOCTU cofepxaTb OPYroro HeTpyAOCMOCOBHOro HyXaalLwerocs B MOMOLUM
cynpyra wnuM orpaHu4mMTb 3Ty 00A3aHHOCTb OnpedeneHHbIM CPOKOM Kak B nepuof Bpaka, Tak v nocne ero
pacTOPXKEHUS:

a) B crniyyae, ecnv HeTpyaocnocobHOCTb HyXAatoLerocs B MOMOLUM Cynpyra HacTynuna B pesynbTarte
3r0ynoTpebnennst CNIMPTHBIMW HAaNUTKaMy, HaApPKOTUYECKMMU CpeacTBaMuM UMM B pes3ynbTaTe COBEPLUEHUS UM
YMBbILUIEHHOTO NpecTynneHus. Kak npegcraBnsercs, To 00CTOATEeNbCTBO, HACTYNWIA NN HETPYAOCNOCOBHOCTbL A0
Opaka, B nepuog 6Gpaka unu nocrie ero pacTOpXeHusl, Npu MNPUHATMM pelueHns o6 ocBOOOXAEHMM OT
0653aHHOCTM ynnaymBaTth anMMeHTbl IMbo 06 orpaHuyeHnn ee onpegeneHHbIM CPOKOM 3Ha4YeHUs HE UMEET;

0) B crniyyae HenpopormkUTenbHOCTU npebbiBaHus cynpyroB B bpake. AsnseTrca nu cpok npebbiBaHusA
cynpyroB B 6pake HenpogomKMTENbHbIM, pellaeTca CyAOM B KaXXOOM KOHKPETHOM cny4yae (MpWHATO cuuTaTb
HeNnpPoAOMKUTENBbHBLIM CPOK 0 MATU NET);

B) B Cllydae HeOCTOMHOIO NoBeAeHnss B ceMbe cynpyra, Tpebyouwero BbinnaTtel anMMeHToB. Bbeio nu
noBefeHne cynpyra B CEMbe HEOCTOMHbBIM, peLlaeTcs CyqoM C y4eTOM KOHKPETHbIX 0bcToATensCcTB gena. MoryT
ObITb YUYTEHbI KaK HEMMYLLLECTBEHHbIE, TaK N UMYLLECTBEHHbIE OTHOLLEHUS B CEMbE. Tak, MOXET BbITb MPUHATO BO
BHMMaHwWe, 4TO Cynpyr, TpebyoLwuin BuinnaTbl anMMeHToB, pacxodosan obliee UMYLLECTBO Cynpyros B yLiepb
MHTepecam ceMbM, He 3aboTuncad o 340poBbe, (U3NYECKOM, MNCUXMYECKOM, OYXOBHOM W HPaBCTBEHHOM
BOCMUTAHMWN OETEN, YKINOHANCSA OT MaTepuanbHON NOAAEPXKKM cynpyra v T.4.

Kpome pogutenen, geten, cynpyroB (ObIBLUMX CYMpyroB) MpU Hanu4umMn OnpegerieHHbIX puanyecKkmx
aKToB anMMeHTHble 06A3aTenbLCTBA HECYT U APYrue YneHbl CEMbM.

Bo-nepBbix, 6paTbs U cecTpbl OO/MKHbI NPeoCTaBnATb codepxaHue (ynnadnmBaTb anMMEHTbl) CBOMM



OpaTtbam n cecTpam, ecnu:

a) ux OpaTbs ¥ cecTpbl, SABMSIOWNECS HECOBEPLUEHHONETHUMU  UNU  COBEPLUEHHONETHUMMU
HEeTPY4OCNOCOBHbBIMUY, HYXXOAKTCA B MOMOLLM;

©) HecoBepLUeHHONETHNE Hy)XAaloLWwmecs B MOMOLLM BpaTbs U CECTPbl HE MOMYT MOMNy4YMTb COAepXaHue OT
CBOMX poauTenen (poautenu ymepnu, sIBAsIOTCA HETPYAOCTNOCOOHbIMW, HYXAAWUMUCS B MOMOLM U
npefocTaBnsieMoe MMM coaepxaHue IBHO HEAOCTaToO4HO 1 T.4.). Hyxaatowmecs B MOMOLLM COBEpPLLEHHONETHNE
HeTpyaocnocobHble OpaTbst M CecTpbl He MOryT MOMyyYUTb CoAepXaHue OT CBOUX TPyAOCMOCOOHbIX
COBEpPLUEHHONETHUX [eTeln, CynpyroB (ObIBLUMX CynpyroB) wnu OT poauTenen (HeT petewn, cynpyr Mo
YCTaHOBIMEHHBIM 3aKOHOM OCHOBaHMSIM OCBOOOXOEH OT 00A3aHHOCTM coAepkaTb HeTpygocnocobHOro
Hy>KOaroLwerocs B MOMOLUYM cynpyra v T.4.);

B) OpaTbsi M CECTphbI, K KOTOPbIM 3asiBrieHo TpeboBaHue o6 ynnate anumeHToB, obrnagalT HeobxogMMbiMu
ana atoro cpeacrteamm (cT. 93 CK).

Bo-BTOpbIX, AeAywKuM U 6abyLuikn ob6s3aHbl cogepaTb BHYKOB (ynnaumBaTb B WX MOMb3y anuMMEHTbI),
ecnu:

a) BHYKW, SBMSIOWIMECS HECOBEPLUEHHONETHMMM WM COBEPLUEHHONETHUMU  HETPYOOCMOCOOHBIMY,
HY>KOaloTCS B MOMOLLY;

©) BHyKM (Kak HeCOBepLUEHHONETHME, TakK 1 COBEPLUEHHONETHNE HETPYAOCNOCObHbIE) HE MOryT Mnony4uTb
cogoepxaHve OT cBoux poauTenen. Kpome Toro, ecnu peyb WAeT O B3bICKAHWM anuMMEHTOB B MOMb3y
COBEPLUEHHOMNETHMX HETPYAOCMOCOOHbIX BHYKOB, TO annMeHTbl OyayT B3biCKaHbl, €Cvu coAepXXaHue He MOXeT
ObITb MOMYYEHO 3TUMU BHYKaMm OT CBOMX CynpyroB (ObIBLUMX CYNpYyroB);

B) 6abyLuKkn 1 geayLikn, K KOTOpbIM 3asdBrieHO TpeboBaHvMe O NpedocTaBneHuMU cofepxaHus, obnagaroT
HeobxoaMMbIMK AnNg aToro cpeacteamum (ct. 94 CK).

B-TpeTbux, TpygoocnocobHble COBEepLUEHHONETHME BHYKW [OSKHbI CoAepxaTb Aedylky u  6abyLuky
(ynnadmeaTtb UM anMMeHTbl), ECIN:

a) Aegylika n 6abyLuka ABNsTCA HETPYOAOCNOCOOHbIMY;

©0) HyXgarTca B NOMOLLY;

B) HEBO3MOXHO MOMNy4YEHNE MU COAEPXKAHNS OT UX COBEPLUEHHONETHUX TPYAOCMOCOOHBIX AeTen unun ot
cynpyra (6biBLIEro cynpyra);

r) BHykM obnapatT cpeacTtBamu, HeEOOXOOMMBbIMU ANs NPefoCTaBlEHUst coAepXaHust (ons  ynnatbl
anumeHToB) (cT. 95 CK).

B-ueTBepTbIX, TPygocnocobHble  COBEPLUEHHONETHWE BOCMUTAHHUKM 0053aHbl cogepxaTb CBOUX
hakTU4ecKknx BocnutaTenemn, KPOMe OrnekyHOB (MoneynTenen) n NPMeMHbIX pOOUTENEN, eCIN:

a) dakTuyeckue BocnuTaTenu - nvua, OCyLUECTBrsOWME ¢akTMyeckoe BOCNUTaHWE W cogepaHue
HEeCOBEPLUEHHONETHUX AETEN, - ABNATCS HETPYAOCNOCOOHbIMU;

©0) Hy>xgalTCst B MOMOLLM;

B) HE MOTYT NOMY4YNTb COAEpPKaHNe OT CBOMX COBEPLLUEHHONETHUX TPYAOCMOCOOHbIX AETEN UNN OT CYyMNpyros
(6biBLLMX cynpyro.) (n. 1, 3 cT. 96 CK).

B-nATbiX, TpyO4ocnocoOHblE COBEPLUEHHONETHME NACbIHKU U MaAyYepuLibl LOIMKHBI COAepXaTh OTYMMa 1
Madexy (ynnaumBaTb UM alIMMEHTbI), €CIu:

a) OTYMM M Mayexa ABMSATCS HETPYAOCMOCOOHbIMMY;

©0) Hy>xgalTCst B MOMOLLM;

B) BOCMUTbLIBaNu 1 cogepanv CBoUX NacbiHKOB UK NagyepuL;

r) He MOTyT NOMYYNTb COAEPXKaHNe OT CBOMX COBEPLUEHHONETHMX TPYAOCNOCOOHbIX AeTeN Unu OT Cynpyros
(ObIBLUMX CynpyroB);

4) NacblHKM 1 nagdepuubl obnagalwT cpeacTBaMu, HeOOXoAUMbIMW ANsi NPefOCTaBNEHUS COAepXaHus
(ynnatbel anumeHToB) (n. 1 c1. 97 CK).

Cyn MoxeT ocBoOOOUTb BOCMUTAHHMKOB, MacbiHKOB W nagyepuy, oT 06s13aHHOCTM  copepxaTb
COOTBETCTBEHHO (paKTUYECKMX BOCMMTATENEN, OTYMMA N MaYvexy, eCcru:

a) akTuyeckne BocnMTaATENM, OTYUM WM Mayexa COAepXanm W BOCMUTbIBANIM COOTBETCTBEHHO
BOCMUTAHHUKOB, MacbIHKa 1 Nag4yepuly MeHee NSt NneT;

©0) cogepxaHune 1 BOCMMTaHWe BOCMUTAHHUKOB, MACbIHKOB U Magyepul, OCYLLECTBIISNOCh HEHaAnexalimm
obpasom (ypoBeHb copepkaHus 6bin HA30K, XOTA MMenacb BO3MOXHOCTb MPedoCTaBNnATb ero B HeoOXOAMMOM
obbeme, He NPOSIBNANOCH JOMKHOM 3ab0Thl 0 300poBbe Aeten u T.4.) (n. 2 ¢T. 96, n. 2 c1. 97 CK).

Bo Bcex Ha3BaHHbIX Cry4asix pa3Mep anMMeHTOB MOXET ObiTb onpedeneH cornalieHneM CTOPOH, a Mnpu
ero OTCyTCTBMM - pelleHnem cyaa. Cya B3bICKMBaeT anMMeHTbl B TBEpPAOW AeHeXHou cymme. [lpu
onpefeneHnn pasvepa alMMeHTOB Cy UCXOOUT U3 MaTepPManbHOTO M CEMENHOTo MOMOXEHUs NnaTtenbLivka u
nonyyatensi aIMMEHTOB M OPYTUX 3aCNy>XKMBAKOLLMX BHUMaHUSA MHTEPECOB CTOPOH.

Ecnu cogepxatb uneHa cembu, Tpebylowlero ynnaTbl anMMeHTOB, 06s3aHbl OQHOBPEMEHHO HECKOJbKO
nvy, cynd yCTaHaBMMBAaET, Kakyld CyMMYy [OOSDKEH YnnadmBaTtb Kaxabll cybbekt. [Mpu aTOM  yuuTbiBaeTCs



MaTtepuanbHOe U CEMeNHOE NOSOXEHNE KaXaoro 13 aTux nuu,

Cyn MOXeT yyecTb BCeX NnuL, 0653aHHbIX ynnavynmBaTtb anMMeHThl, HE3aBMCMMO OT TOro, NPeAbABMNEH UCK KO
BCEM 3TUM NULAM, K OAHOMY UITM K HECKOJbKUM U3 HUX.

YnnaunBaloTcs anMMeHTbl, B3bICKMBaeMble MO peLLeHnto cyaa, exxemecsvHo (cT. 98 CK).

CnepyeT umeTb B Buay, UTO Cyd MOXET OTKasaTb BO B3bICKAHUW anMMEHTOB COBEpPLUEHHONETHEMY
[eecnocobHOMY nuLly, eCriv OHO COBEepLUIMNO B OTHOLEHUU nuua, ob6a3aHHOro ynnavvBatbh anuMMEHTbI,
YMbILUIIEHHOE NPECTYMNSIEHNE UMM B CryYyae HeJOCTOMHOIO NMOBELEHWUs COBEPLUEHHONETHErO [EeecrnocoBHOro
nvua B cembe (n. 2 cT. 119 CK).

B nepvoa cyllecTBOBaHWS anvMMeEHTHOro o6s3aTenbcTBa, MOPOXOEHHOrO HPUAMYECKMM COCTaBOM,
BKMOYawWmM B cebsa pelleHne cyda, MOXET M3MEHUTbCA MaTepuaribHoe WM CEMENHOE MOJSIOKEHNe
nnaTenbLivka anMmMeHToB 1 (MNKn) nony4vaTtens anuMeHToB. Hanpumep, y nnartenbliMka anvMMEHTOB POAUITUCH
OeTn, N OHM HaxXo4ATCA B XyALleM MaTtepuanbHOM MOMOXEHWUMW, HEXEeNW nonyyarenes anMMeEHTOB; MaTepuanbHoe
nonoxeHwe nnartenblUnka anMMEHTOB, YMNrayMBaeMblX B TBEPAOW OEHEXHOW CyMMe, MOXET CyLeCTBEHHO
yNyywnTbCA U T.4.

Cya BnpaBe U3MeHUTb YCTaHOBJEHHbIA pa3Mep anuMeHTOB unu ocBoboauTb nuuo, obsidaHHoe
ynnaymeaTtb anvMMeEHTbI, OT UX ynnaTtbl, eCrnu:;

a) 3asiBNeHo cooTBETCTBYOLee TpeboBaHMe nnaTenbLnMKoM Unmn nofyvartenem anmmeHToB;

©) nocne ycTtaHOBNEeHWss CyooM pasmepa anuMMEHTOB U3MEHWUNOCb MaTepuarnbHoe WNn cemMenHoe
NonoXeHne OfHOM N3 CTOPOH. MOXeT BbITb YYTEH N MHOW 3acnyXMBaOLLMIA BHUMAHUST UHTEpec CTOpoH (n. 1 cT.
119 CK).

§ 4. Mopsigok ynnaTbl 1 B3bICKAaHMS anNMMEHTOB

Kak paHee oTmevanocb, anMMeHTbl MOFyT ynra4yMBaTbCs Ha OCHOBaHUM cornaweHusa o6 ynnarte
aNnuMeHTOB, a NPV OTCYTCTBUM COrNAaLIEHUs - MO PeLeHuIo cyaa.

CornaweHus 06 ynnate anuMmeHToB Mo o6LieMy npaBury MCnonHsitoTca gobposonbHo. Ecnu, ogHako,
nmuo, obsizaHHOe ynnauyMBaTb anMMEHTbI, YKIOHSETCA OT WCMOMHEHWst OaHHOW oOs3aHHOCTW, TO HeT
HeobxogmMMocTu obpawaTtbCad B Cyd, MOCKOMbKy corfaweHune o6 ynnate anuMeHTOB SABNSAeTcA
MUCMOJTHUTENbHbIM OOKYMEHTOM (Hapsigy C MCMOMHWUTENbHbIM FIMCTOM W WHbIMW  OOKYMEHTaMmu,
nepeynucneHHsiMn B CcT. 7 depepanbHoro 3akoHa "O6 ucnonHuTensHOM npoussoacTtee"). B atom cnydvae
cornalleHve npeabsaBnsaeTcs B agMUHUCTPaLMIO OpraHn3aumm no Mecty paboThl nnartenbliyka asMMeHTOB WIu
cynebHomy npuctaBy-ucnonHuTento. Ecnu cornaweHve npegbsiBNeHO agMUHUACTPaUUKM OpraHu3aumMmM no MecTy
paboTbl nnatenblUMKa anMMEHTOB, OHa 00s3aHa Mpou3BOAUTbL yAepXXaHue anuMEeHTOB, NpPeayCMOTPEHHbIX
cornawieHnemMm, 1 nepegaBaTb WX MonyyaTtento anumeHtoB. Ecnm cornaweHve o6 ynnate anvMeHToB
npeabsBNAeTCs K MCMONTHEHUIO CyAeOHOMY NPUCTaBY-MCMOMHUTENIO, TO MPY MOJNTOXUTENBHOM peELLeHUN BOMNpoca
O MNPUHATMM UCMOSNHUTENBHOrO [OKYyMeHTa (B AaHHOM cCnyyae - cornaweHus ob ynnate anvMeHTOB)
BO30Y)XOaeTca  MCMOMHUTENbHOE MPOU3BOACTBO  (CyAeOHbIi  NPUCTaB-UCMOMHUTENb MOXET BO3BPaTUTb
NCMNOMHUTENBHBIA JOKYMEHT B Clyvae npeabsiBNeHNs UCMOMHUTENBLHOIO AOKyMeHTa 6e3 cobniogeHns npasun o
TeppuTopuanbHOn NoACYyOHOCTH, YyCTaHOBMEHHOM mexay nogpasgeneHmsamm cyaebHbIx
NPUCTaBOB-UCNOMNHUTENEN, NPEeAbABNEHUSA KOMUU UCMOMHUTENBHOrO JOKYMEHTa B3aMeH NoANIMHHMKA 1 T.4. <1>).

<1> Cm.: Apkos B.B. KommeHTapuin k ®egepansHomy 3akoHy "O6 uMcnonHWTensHOM npoussBoactee” u K
depepanbHoMy 3akoHy "O cynebHbix nmpuctaeBax”. M., 1999. C. 96 - 97; Bukyt M.A., WcaenkoBa O.B.
VMcnonHutenbHoe Npon3BoAcTBO: YuebHuk. Mpaktmukym. M., 2001. C. 93 n cn.

MPVHSIB K MWCMOSIHEHWIO  WCTIONHUTENbHbIA  JOKYMEHT, CyAeOHbIi  MpPUCTaB-UCMOSNHUTENb  BbIHOCUT
NOCTaHOBMEHNE O BO3BY)XXOEHUWM WCMOMHUTENLHOrO npoussoacTea. lNpu 3TOM ycTaHaBNMBaETCA CPOK AOns
[06POBONBLHOMO UCMOMHEHNSA MNATENbLUVKOM anMMEHTOB CBOMX 06513aHHOCTEN. ATOT CPOK He MOXET MpeBbilaTh
NATW OHEA CO OHA BO30YXAEHUS UCMONMHWUTENbHOro npoussoacTea. OAHOBPEMEHHO MnaTenblUK anvMMeHTOB
npeaynpexngaeTcsl, 4YTo B cly4yae, ecnv AoOpOBONbHOrO WCMOMHEHUst 06si3aHHOCTel He Mpou3oiger,
UCMONHUTENbHbBIN JOKYMEHT NOANEXUT NPUHYANTENBbHOMY UCMOSTHEHUIO C B3bICKAHMEM UCMONHUTENbCKoro cbopa
N pacxooB MO COBEPLUEHMIO UCMOSTHUTENbHBIX AeACTBUIA. YTpo3a Toro, YTo npu NPUHYAUTENIBHOM MCMOSTHEHUN
pacxogbl AOMKHUKA BO3PacTyT, CTUMYNMPYeT ero K A0GpOBOSIbHOMY MCMOSIHEHWIO cornawleHuss o6 ynnarte
anMmeHToB <1>. Mepoil NpMHYAMTENbHOro UCMONHEHUs ABNAeTcA obpalleHne B3biCKaHWs Ha 3apaboTHYIo nnary,
NeHCUIo, CTUNEHOMIO U UHbIE BUbI JOXO[0B AOMMKHMKAE, HA UMYLLIECTBO AOSHKHMKA NYTEM HarNoXeHus apecta Ha
MMYLLECTBO M €ro peanusauum u T.4.

<1> Cm.: Bukyt M.A., NcaeHkoa O.B. Ykas. cou. C. 114.



Takum obpasom, NpusHaHWe cornalleHnsi 06 ynnate anMMeHTOB UCTIONHUTENBHBIM AOKYMEHTOM yrnpoLiaeT
MpoLEecc ero UCMOJTHEHMS, MOCKONbKY He TpebyeTcs cyaebHas npoueaypa, U yCcKopsieT B3bliCKaHWE anMeHTOB.

AHarNorMyHo OCyLLECTBMASIETCA M B3bICKAHME arMMEHTOB Ha OCHOBAHUW WCMOSNTHUTENbHOrO NNUcTa UIu
cynebHoro npukasa.

AOMUHUCTpaUUS opraHm3auumn no Mecty paboTbl nuua, 0653aHHOro ynnavmMeaTh anMMEHTbl Ha OCHOBaHUU
NCNOSNTHUTENBLHOrO NUCTa, CyaebHOoro nNpukasa unu cornaweHns o6 ynnarte anuMeHToB, 00s3aHa exXemecs4HO
yOEPXKMBATb anvMMeHThbl U3 3apaboTHOM nnaTthbl U (MNKM) MHOro Aoxoda nnatenblyMka anMMEHTOB M ynnavvBaTb
U1 NepeBoanTb UX NonyyaTento anuMeHToB. [laHHasi 00A3aHHOCTb aAMMHUCTPAUMK OOJDKHA MCNOSHATLCS He
nosgHee Yem B TPEXOHEBHBIN CPOK CO AHS BbINnaTtbl 3apaboTHow nnatel u (unm) uHoro goxopa. Pacxogpl no
nepeBoAay (Nepechbifnke) anMMeHTOB BO3NaralTcsa Ha nnarternbLKa anumMeHTOoB.

Mo obwemy npaBuny yaepxaHust M3 3apaboTHOM nnaTtbl U (MNM) UHBIX OOXOO0B, MPOM3BOAUMbBIE Ha
OCHOBaHWN NCMNONHUTENBHbIX JOKYMEHTOB, HE MOryT npeBbiaTtb 50% 3apaboTHOM NnaTbl U NPUPaBHEHHbIX K HEN
nnatexen. 3 aToro npasuna ecTb UCKNIOYEHUS:

a) yoepXaHue anvMMeHTOB Ha OCHOBaHMK cornaileHus ob ynnare anumeHToB Mpou3BOAUTCS M B Criyyae,
ecrnuv obLas cyMMa yaepKaHWA Ha OCHOBaHMM Takoro COrMalleHus U APYruX WUCMOMHUTENbHbIX OOKYMEHTOB
npesbiwaeT 50% 3apaboTka 1 (MM) NHOro AOX04a NnaTernbLMKa aNTMMEHTOB;

©) Npu B3bICKAHMN AaNMMEHTOB Ha HECOBEPLLEHHONETHNX AeTeN pasMmep yaepKaHui He MOXeT MpeBblwaTb
70% 3apaboTHOM NNaTbl U NPUPaABHEHHBIX K HEN NnaTexen.

[ns Hagnexawen opraHvMsauuy B3biCKaHWUS arnMMEHTOB BaXHO, 4TOOblI ObINO M3BECTHO MecTO paboThbl
nnarenbLiyKa anumMeHToB. Yallle BCero CrnoXHOCTU BO3HMKAKT MPU CMEHe NNnaTenbliMKOM anvMMEHTOB MecTa
pabotbl U (MnNn) mecta xutenbctBa. B cBs3nm ¢ 3Tum 3akoH (cT. 111 CK) Bo3naraet Ha agMuMHUCTpauUuMio
opraHu3auum, yaepxuBasLUen anMMeHTbl Ha OCHOBaHUWN UCMOMHUTENBbHbBIX OKYMEHTOB, 06493aHHOCTL COoobLWaTh
cynebHoMy MpUCTaBy-UCNONHUTENO U NOMNyYaTento anuMeHToB 00 yBOMNbHEHUN NnaTenbLliMka anMMeHToB. JTO
OOMKHO ObITb cAenaHO B TpexAHEBHbIN CPok. Ecnu m3BecTHO HOBOe MecTo paboTbl M (UnM) HOBOE MECTO
XUTENbCTBA NnaTenblyuka anmMeHToB, TO yKa3aHHbIM NLaM AoMmKHa ObiTb coobLLeHa 1 3Ta MHhopMauus.

B Takom ke (TpexgHEBHbIA) CpPOK MnNaTenbluK anMMeHTOB [JOSbKeH coobwaTte  cygebHomy
MPUCTaBY-UCNOMHUTENIO N MOSyYaTeNto anMMeHTOB O NepeMeHe MecTa paboTbl UnNn XUTeNbCTBa, a nNpu ynnate
aNMMEHTOB HECOBEPLUEHHONETHUM OETAM - U O HanMyny SOMNOMHUTENBHOro 3apaboTka unu NHOro Aoxoaa.

HeucnonHeHue ykaszaHHbIX "MHpOPMALMOHHBIX" 06A3aHHOCTEN NO HEYBaXUTENbHbLIM NPUYMHAM BrieYeT 3a
coboi agMUHUCTPAaTUBHYK OTBETCTBEHHOCTb [OMKHOCTHbIX MWL U UHbIX rpaxaaH B Buae wrpada (cT. 87
depepanbHoro 3akoHa "O6 ucnonHuTensHom npoussoacTee”). MNpy HaNUUMKM B X AENCTBUSIX NPU3HAKOB cocTaBa
npecTynneHns 3Tu cyObekTbl MOryT ObiTb MNpPUBIEYEHbl K YrONIOBHOW  OTBeTCTBEHHOCTU. B Tom uucne
nnaTenbLUK arnMMEHTOB MOXET ObITb MPMBEYEH K YrONIOBHOW OTBETCTBEHHOCTU 3a 3IIOCTHOE YKITOHEHWE OT
ynnartbl anumeHToB (cT. 157 YK).

B3biCkaHMe anMMeHTOB, @ Takke 3a4O0SMKEHHOCTM MO anuMMeHTaM B MEpPBYH ovepedb MpOM3BOAUTCS U3
3apaboTka u (un1) MHOro Joxopda nnartenblinka anuMmeHToB. [pn HegocTaTouHOCTU 3apaboTka U (M) MHOro
Joxofa anMMeHTbl YOEePXMBAOTCA M3 HaxXOOSALWMXCHA Ha cyeTax B GaHKax U WMHbIX KPeOUTHBLIX YYPEXOEHUsIX
OEHEXHbIX CPeACTB MraTenbliyka anvMMEHTOB, a Takke W3 [OeHEeXHbIX CPefdcTB, nepefaHHbIX Mo [oroBopaM
KOMMEpYECKMM U HEKOMMEPYECKMM OpraHm3aumsam (Kpome Ccry4aeB, KOorga COOTBETCTBYHLUME [OEHEeXHble
cpencTea nepewny B COGCTBEHHOCTb 9TUX OPraHn3aumn, - Ha HUX Hemnb3s 0bpatuTb B3bicKkaHMe). HakoHeu, npwu
HeJOCTaTOYHOCTM 3TUX CPEACTB B3biCKaHNe obpallaeTcs Ha Noboe UMyLLEeCTBO NnaTenblivka anMMeHTOB, Ha
KOTOpOE No 3aKOHY MOXeT ObITb 0bpallleHO B3biCkaHue. VMyLlecTBO, MpuvHaanexallee rpaxgaHuHy Ha npase
COBCTBEHHOCTUN, HAa KOTOpOe He MOXeT OblTb 00OpalleHO B3biCKaHME MO WCMOMHUTENbHBIM LOKYMEHTaM,
nepeyvmcneHo B cT. 446 TIK P®. B yactHocTH, HegonycTMMo obpalleHre B3biCKaHUSA Ha XUnoe nomelleHne (ero
4yacTb), ecnu NS rpaXgaHuHa-40IPKHUKA U COBMECTHO C HMM NPOXMBAIOLUX YNIEHOB €ro CeMbW OHO SABMsieTCH
€OWUHCTBEHHbIM NPUrogHbIM AfS MOCTOSAHHOIO MPOXMBAHWS NMOMELLEHMEM, 3@ UCKITFOYEHNEM XUITOTO MOMELLIEHUS,
SABNAIOLLErocs NpegMeToM UMNOTEKN, Ha KOTOPOE B COOTBETCTBUM C 3aKOHOAATENbCTBOM 006 MNoTeke MoXeT ObITb
ob6palleHo B3bickaHue. Henb3s obpaTnTb B3biCKaHUE Ha nNpeaMeThbl 06bIYHON AoMallHel 0BCTaHOBKM 1 0buxoaa,
BELUM MHAMBMAYANbHOrO Mnosb3oBaHus (ogexpa, obyBb M Op.), 3@ UCKIIOYEHWEM AParoueHHOCTEW U OpYrnx
Npe4MEeTOB POCKOLUW, CPeACcTBa CreuTpaHcnopTa U Apyroro HEOOXOAMMOrO rpaXKaaHHY-O0MKHUKY B CBA3M C €10
WHBaNUOHOCTbLIO MMYLLECTBA U T.A4.

AnvmeHTHoe 0653aTenbCTBO HOCUT ANAWMMKCA XapakTep. B cBa3m ¢ aTum 06s3aHHOCTb NpedocTaBnsiTh
cogepxaHue (ynnadvBaTb anMMEHTbl) He mnorawaeTcsi UICTEYEHNMEM CpOKa MCKOBOW [aBHOCTWU. TpeboBaHue
niua, MMeloLero npaBo Ha MOMyYeHUe anuMeHTOoB, 3adBfeHHoe B cyaebHom nopsake, NOANEXuT
YOOBNETBOPEHUIO HE3aBUCMMO OT CpOKa, MUCTEKLIero C MOMEHTa BO3HWKHOBEHWS npaBa Ha anuMeHTbl, ecnu
anNUMEHTbI HE BbINa4YnMBanmcb paHee no arMMeHTHOMY COrfaLleHuio.

Mo obLieMy npaBuy anMMeHTbl NMPUCYXOATCa C MOMeHTa obpalleHnst B cyd. BmecTte ¢ Tem npu Hanvumm
NpeayCMOTPEHHbIX 3aKOHOM OOCTOATENLCTB aNIMMEHTbI MOTyT ObiTb B3biCKaHbl 3@ MPOLIEALINA nepuop, HO B
npegenax TPEXNETHEro cpoka ¢ MoMeHTa obpalleHns B cyh. OTO BO3MOXHO, €Cnv Cyd YCTaHOBMUT, YTO A0



obpalleHns B cya NPYHUMAnMCb Mepbl K MONyYeHWI0 CPEACTB Ha CoaepXKaHne, HO annMeHTbl He Gblnn NosyYeHbl
BCNEACTBUE YKINOHEHNs nua, 06s3aHHOro MX ynnaymeaTh, OT ynnaTtbl anMMeHToB. Hanpumep, nuuo, obsisaHHoe
ynnadvBatb anvMMeHTbl, MPUBIIEKANOCh K YrONMOBHOW OTBETCTBEHHOCTU 3a 3710CTHOE YKMOHEHWe OT ynnarhbl
aNMMEHTOB.

PaccmoTpeHne cyoom gena O B3bICKAHUMM anvMEHTOB B MOMb3Y HECOBEPLUEHHOMETHUX AeTen MOoXeT
3aHATb HeMarno BpeMeHn. MoxeT CnoXnTbCcsa cuTyaums, korga Becb 3TOT nepuof AeTn 6yayT NULIeHbl UICTOYHUKa
CPeAcCTB K CyLlecTBOBaHUO. [Ansa Toro 4Ttobbl He JOMYCTUTL 3TOrO, 3aKOH NpeAycMaTpyBaeT NPaBo cyAa BbIHECTU
NMOCTaHOBIIEHNE O B3bICKAHWN aNIMMEHTOB HA HECOBEPLUEHHONETHUX AETEN OO0 BbIHECEHWS CYyAOM pELUeHus O
B3bickaHun anumeHToB (cT. 108 CK). Cya MOXeT BbIHECTU Takoe MOCTaHOBMEHME HEMNOCPeACTBEHHO Mocre
MPVHATMSA NCKOBOIO 3asiBNeHMs, B Xo4e npeaBapuTenbHOro cyaebHoro 3acefaHus, a Takke B nobon gpyromn
MOMEHT 4O BbIHECEHUS PELUEHUS O B3bICKAHWM anMMEHTOB B MONb3y HECOBEPLUEHHOMNETHUX deTen. Pa3smep
anuMEeHTOB B 3TOM Cry4ae onpegenseTcs no paHee uanaraslMMCS OBLWMM npaBuniam: Ha ogHoro pebeHka - 1/4,
Ha aBoux geten - 1/3, Ha Tpoux n Oonee geten - 1/2 3apaboTka m (MNn) MHOrO Aoxoda nuua, 06s3aHHOro
ynnadvBaTtb ariMMeHThI.

Mpu B3bICKAHUM anNMMEHTOB B MNOMb3y ApPYrMx nuvy (poguTenen, cynpyros, geaywek n 6abywek u 1.4.)
CeMenHoe 3aKoHoOaTeNnbCTBO NpeaycmMaTpmBaeT NpaBo CyAda BbIHECTU MOCTAHOBIIEHNE O B3bICKAHUN aNMMEHTOB
00 BCTYNNEHWS peLleHns cyaa O B3blCKaHWM annMeHTOB B 3akoHHyto cuny (cT. 108 CK). Ha camom gene cyay HeT
HY>Xbl BBIHOCUTb TakOe NOCTAHOBMEHME HU NPU Kakux OBCTOATENbCTBAX, MOCKOMbKY, cornacHo cT. 211 [TIK PO,
cyaebHbI NprKas unu peLleHne cyaa o B3blCKaHWM anvMeHTOB noanexart HeMeAieHHOMY UCMOSHEHWIo (elle Ao
BCTYMMEHUS pELLEHNsI O B3bICKAHUW alIMMEHTOB B 3aKOHHYO CUIy OHO OOJMKHO UCTMOMHATHCS).

Brnocneacteum pelueHue cyga o B3bICKAHUN anMMEHTOB MOXET OblTb OTMEHEHO M N3MEHEHO. B cBA3n c
3TVMM BO3HMKaeT BOMPOC: NOAMexaT N BO3BPaLLEHMIO CYMMbI, YNlavyeHHble B kayecTBe anMMmeHToB? OTBedvas Ha
3TOT BOMPOC, crnegyeT umeTb B BMAy oOOLlee npaBwuno, NpedyCMOTPEHHOe [ANnd BCeX BMOOB alUMEHTHbIX
065A3aTeNbCTB HE3aBMCMMO OT TOrO, YNnadvMBanucs NM anuMeHTbl 40BPOBOSIbHO, HAa OCHOBaHWW ariMMEHTHOro
cornaileHus, cynebHoro npukasa unu pelleHus cyaa (kak BCTYNUBLLErO, TaK U eLle He BCTYMUBLUErO B 3aKOHHYIO
Cuny): BbiNfa4yeHHble CYMMbl allUMEHTOB He MOryT ObITb UCTPeboBaHbI 0GpaTHO.

WcknroyeHus ns gaHHoro obLiero npasuna cocTaBnsaioT cryyau, Koraa:

a) pelleHune cyaa o B3blCKaHWUM anMMEHTOB OTMEHSIETCA Ha TOM OCHOBaHUK, YTO MNonyvaTenem anvMMeHTOB
COODGLLEHbI NOXHbIE CBEAEHUA WM NpeacTaBreHbl NOXHblEe OOKYMEeHTbl (B COOTBETCTBYHOLIMX Cry4vasx) O
poAcTBe, HyXO4aeMoCTu B NOMOLLM, obragaHuy nuua, K KoTopomy 3asiBrieHo TpeboBaHue 06 ynnaTe anvMMeHTOoB,
HeobXoAMMbIMY AN 3TOr0 CpeacTBaMu U T.4.;

©0) cornaweHne 06 ynnarte anMMeHTOB NPU3HAETCS HeOEeWCTBUTENbHbBIM, MOCKOSbKY OHO 3aK/io4YeHo nog
BNMsiHMEM O0OMaHa, yrpo3 Uiy Hacunusa Co CTOPOHbI MosyYaTerns anMMeHTOB;

B) NpMroBOpoOM cyda ycTaHaBnuBaeTcsd akT Noaaenku pelleHuns cyaa, cornaweHus ob ynnare anumeHToB
W UCMOSNHUTENBHOIO NNCTa, HA OCHOBAHMU KOTOPbIX YNNavyMBanvcb anvMeHThl.

Ho paxke npu Hannuum ykasaHHbIX UCKMIOYUTENbHBIX OBCTOATENLCTB HEBO3MOXEH BO3BPAT arMMEHTOB,
€CINN OHW BbINSIaYvBanMCb B MOMb3y HECOBEPLUEHHONETHUX OeTell WM COBEPLUEHHONETHUX HeaeecnocoBHbIX
rpaxgaH, a COOTBETCTBYKOLUME MPOTMBOMpPaBHble AeNcTBMA (nognor, obmaH, nogdenka WCNONHUTENbHOro
OOKyMeHTa M [p.) COBeplleHbl MpeacTaBuTeneM nvua, nonyyaBLlero anvMeHTbl. B aTux cryyasx Ccymmbl,
ynnayeHHble B Ka4eCcTBe anvMMeHTOB, MOryT ObiTb B3bICKaHbl C NPeACTaBUTENsS nvua, MNOMyyaBLIero anmmeHThI,
no MUcky nuua, ynnadveasLuero anumenTsl (n. 2, 3 ¢T. 116 CK).

BeepneHwve obLero npasuna o HegoMyCTUMOCTM BO3BpaTta YnraveHHbIX anvMMEHTOB MpPU3BaHO 3aluUTUTb
"cnabylo CTOpPOHY" ceMeNHbIX OTHOWeHui. [lo obwemy npaBuny anuMeHTbl BbiNnayMBalTCA  nuuy,
Hy>XOatLwemMycsi B MOMOLLM. ANTMMEHTLI BbINMayMBaloTCA Ha codepXaHue (pacxodyloTca Ha cogepxaHue). Ecnu
OOMyCTUTb BO3BPAT alIMMEHTOB, TO CyObEKT, MX MOMy4aBLUIMA (HECOBEPLUEHHONETHWUIA, COBEPLUEHHOMNETHUA, HO
HEeTPYZAOCNOCOGHbIN, HYXAAKLNACS B MOMOLLM U T.4.), OKAXKETCH B KpaHe TSHXKENTOM MaTepranbHOM MOMOXEHNN.

lMockonbKy anvMeHTbl BbINMIAYMBAKOTCA Ha cogepxaHue (4TOObl rpaxgaHuHy, umelowemy npaBo  MX
nomnyyaTb, 6bI10 HA YTO €CTb, MUTb U Mp.), NOCTOMbKY E€CTECTBEHHO, YTO arMMEeHTbl He MOryT ObiTb 3a4yTeHbl
OpyrMMuy BCTpeyHbiMu TpeboBaHusamu (n. 1 cT. 116 CK). B npoTtuBHOM cnyyae (ecnum Obl 3a4eT gonyckarncs) nuuo,
nmetoLLee NpaBo Ha NoslydeHne anMMeHTOB, ocTaBanock Obl 6e3 CpeacTB K CyLLECTBOBAHMIO.

ANVMeHTbl [JOMXKHbl BbINayYnBaTbCs B CPOKMU, YCTAHOBMEHHbIE PELIEHWEM Cyda WU alUMEHTHbIM
cornawenuem. [Npun HapyweHun dToro TpeboBaHus o0OpasyeTcs 3aAoMmKeHHOCTb Mo anuveHTam. Pasmep
3a00SPKEHHOCTU onpegensieTca cyaebHbim npuctaBom-ucnonHutenem. Mpu aTom Heobxooumo MCXoauTb U3
pasMmepa anvMMeHTOB, YCTaHOBIIEHHOIO peLleHneM cyaa unm anMMeHTHbiM gorosopom (n. 3 cT. 113 CK).

CpaBHUTENBHO NErko MOXHO onpeaenuTb 3a0MMKEHHOCTb MO annMMeHTaM B TeX Criyyasix, korga anumeHThbl
OOMKHbI BbIMNayMBaTbCA B TBEPOOW AEHEXHOW cymme. Ecnu, Hanpumep, B COOTBETCTBUM C  arMMEHTHbIM
[OroBOPOM anUMEHTLI B pa3mepe 3 ThbiC. pybrien AoMmKHbI BbiNnaynBaTbCs €XXEMECSYHO, TO 32 AEBATb MeECcsLEeB,
B TEYEHME KOTOPbIX alIMMEHTbI HE BbIMMaYnMBannCh, 3a40MKEHHOCTb cocTaBuT 27 Thic. pybnewn (3000 x 9). Ecnm
Xe anuMeHTbl AOMKHbI BbiNfayMBaTbCa B OnpedeneHHon gone 3apabotka v (M) MHOro pgoxoga, nyTem



npegocTaBneHns NMyLLecTBa 1 T.4., TO pacyeT CyMMbl 3a00fKeHHOCTU Oyaet Oonee croxHbiM. [Mpuuem HeT
NpsAMbIX YKa3aHWi 3aKOHa Ha Bce Takue crny4vau. JInwb B OTHOLEHWM B3biCKaHWA anvMEHTOB C poguTernen Ha
HeCOBEpLUEHHONETHUX AETEN CYLLECTBYIOT crnieyunanbHble HopMbl. CyTb KX B CriegyloLeMm:

a) pasmep 3a40JPKEHHOCTU onpeaenseTcs ucxogsa us sapabotka u (Mnm) MHoro goxoga nvua, o6a3aHHOro
ynnayvBaTtb anMMeHTbIl, 3@ NEPUOA, B TEYEHME KOTOPOro B3biCKaHWE anMMEHTOB He npowsBogunock. Ecnu, k
npuMepy, B COOTBETCTBYOLLMNIA Nepunof 3apaboTok (MHOM Joxon) poantens, obsa3aHHOro ynnavvMBaTtb anvMMeHThl
Ha ogHoro pebeHka, coctaBun 20 Tbic. pybriew, To pa3Mep 3aJ0MKEHHOCTM No annMeHTam 6yaeT paBeH 5 Thbic.
pybnewn (20 000 : 4);

0) ecnn poguTenb, 0b6si3aHHBLIV yMnadvMBaTb anMMeHTbl, B 3TOT nepuog He paboTan unu He yaanocb
YCTaHOBUTb €ro 3apaboTok 1 (UNn) MHOW AOXOA, TO 3a40IMKEHHOCTb onpedensieTcs Ncxoasa U3 pasmepa cpegHen
3apaboTHon nnatebl B Poccuickon ®epepauum Ha MOMEHT B3bICKaHWS 3a00IKEHHOCTH;

B) ecnu pasmep 3af0SPKEHHOCTU onpefeneH ucxoasd M3 cpegHen 3apaboTHon nnaTebl U B pesynbTate
OKa3anucb CyLLeCTBEHHO HapyLUEHHbIMWU MHTEPEChl OAHOW U3 CTOPOH, TO 9Ta CTOPOHA MOXEeT 06paTUTbLCs B CYA.
B aTom cniyyae cyg MOXeT onpefenutb 3ag0/MKEHHOCTb B TBEPAON OEHEXHON CyMME UCX04sA N3 MaTepuarbHOro
N CEeMENHOro MOSIoKEHUSI CTOPOH WM APYrnX 3acnyXmBalwux BHUMaHWs obctositenbctB (n. 4 ct. 113 CK). B
cyaebHom nopsgke MoryT 6biTb 0OXxanoBaHbl AENCTBUS CyAebHOro npucTtaBa-UCMoNHUTENS, €Cnv nnaTenbLUyK
UNu nony4yartens anMMEHTOB He cornaceH ¢ onpegeneHnem 3agomkeHHocTu (n. 5 ct. 113 CK; cT1. 441 TIK).

Mo obwiemy npaBuny ocBoGoOXAeHUe OT 06sA3aHHOCTM YNMNaTUTb 3aAO0JMKEHHOCTb NO anvMMeHTam
(NONHOCTBLIO UMK B YacTWN) He[ONYCTUMO. V13 3TOro npasuria eCTb UCKIHOYEHUS:

1) NMonmHoe WM 4YacTUYHOe OCBOOOXAEHWE OT 0OsI3aHHOCTU yNNaTWUTb 3aJ0JMKEHHOCTb BO3MOXHO MO
cornatueHunio cTopoH. Ecnu, ogHako, obpasoBanach 3a40S/PKEHHOCTb MO anMMeHTaMm, BbiMnadvBaeMbiM B MONb3y
HEeCOBEepLUEHHONETHUX AETEN, TO TaKkoe CornalleHne He JOoMyCKaeTCs;

2) nonHoe unM 4YactuyHoe ocBobBoXAeHMe OT 00A3aHHOCTW yNnaTUTb 3a40MKEHHOCTb BO3MOXHO MO
peLleHnto cyga npy OOHOBPEMEHHOM HanuMuMu OBYX YCMOBMIA: a) 3adoShPKeHHOCTb obpas3oBanacb B CBSA3M C
6onesHblo nuua, 0OA3aHHOrO ynnayMBaTb anMMeHTbl, WUNW N0 OPYrMM YBaXWTeNbHbIM  MpuynHam; 6)
MaTepuanbHOe 1 CEMENHOE NONOXEHUE 3TOro NnLa He AaeT BO3MOXHOCTb NoracuTb 3a40/MKEHHOCTb (Hanp1umep,
NPy B3bICKAHUW 33a[O0JDKEHHOCTM B MOMMHOM OObEME IMLO OKaXeTCss B KpalHe TsKenom mMatepuanbHOM
NONoXeHnn).

B3bickaHne 3agomkeHHOCTM no obwemy npaswuny Npou3BOAUTCA B Mpedernax TpexfieTHero cpoka,
npeaLlwecTByOLWEro NpeabsBNEHNIO UCNOMHUTENBHOrO AOKYMEHTa K B3biCKaHut. Ecnu, ogHako, yaepxaHue
anMMeHTOB Ha OCHOBAHWWN UCMOSTHUTENbBHOIO OKYMEHTa He MPOU3BOAMIIOCE MO BMHE NnaTenblivka anMMeHTOB
(HanpvMep, OH YKITOHANCS OT ynnaTbl anMMEHTOB), TO B3bICKaHNE anvMMEHTOB NPOU3BOAUTCA 32 BECb nepuog (u
3a npegenamu TpeXneTHeEro Cpoka).

Haunbonee pacnpocTpaHeHHbIM CNOCOOOM YCTaHOBMEHUSA pa3mMepa anvMMeHTOB SBMSETCH onpegeneHne mnx
B BMAE gonu 3apaboTka u (unu) nHoro goxoda nubo B Buae TBEpOoN OEHEXHON CyMMbl. B nepBom crnyyae poct
3apaboTHoW nnatbl U (UNK) UHOro Aoxoaa (B TOM 4YUCre B CBA3M C POCTOM MMHUMAnbHOIO pasmepa onnarbl
Tpy4a) aBToMaTUYeCKu BneyeT 1 yBennyeHne pasmepa anmMeHToB (XoTa gons 3apaboTtka v (Mnuv) uHoro goxoga
nnartenbLliyKa anMMeEHTOB, NMPUYUTAIOLLAACA MONyyYaTentio anMMeHTOB, OCTaeTcsa HeuameHHon). Bo BTopom
cnyyae (Npv yCTaHOBMEHUN CyJOM pasMepa anvMeHTOB B TBEPAONA AEHEXHOW CyMMe) OOfKHa MpOM3BOAUTHCSA
MHOEeKcauus pasmepa anuMeHTOB MPOMOPLUNOHANbHO YBENTMYEHNIO YCTaHOBMEHHOrO 3aKOHOM MWHMMArbHOro
pasmepa onnatbl TpyAaa. MHaekcaums npousBoaMTCS aAMUHUCTpaUMEn opraHuMsaumMm Mo MecTy YyAepXKaHus
anumeHToB. Takoe e MpaBwurno OEWCTBYET M B Cnyvae, Korga anvMeHTbl YnnadMBalTCd Ha OCHOBaHMU
anMMeHTHOro JOroBopa, eCnu MHOW NOpPSAOK MHAEKCALUMU He YCTaHOBIEH CaMWM anMMeEHTHbIM [OroBOpoM (CT.
105, 117 CK).

MonyyeHne cogepXaHus (anMMeHTOB) MOXeT OblTb 3aTpPyOHEHO MMM OaXe OKa3aTbCs HEBO3MOXHbIM B
crnyyae Bble3ga nuvua, 06s93aHHOro NPeaoCTaBNATb COAEepPXKaHWe, Ha MOCTOSIHHOE XUTENbCTBO B UHOCTPAHHOEe
rocypapcTBo . EcTtecTBeHHO, 4YTO B 3TOM crnyyae MOXeET ObITb 3aKMOYeH anMMeHTHbI goroBop. Ha Hero
pacnpocTpaHsiloTca oblwme npaBuna ob anMMeHTHbIX goroBopax. Ecnu e cormawleHve He AOCTUrHYTO, TO
3aMHTepecoBaHHOe NULI0 MOXeT obpaTuTeca B cyd. Bce, kak o6blMHO. HO Aong Takmx cnyyYaeB YyCTaHOBMEHbI
0CODEHHOCTU MPUMEHUTENBHO K cnocobam v nopsagky ynnaTtel anumeHToB. B cya MoxeT ObiTb 3asBMNEHO
TpeboBaHne 06 onpegeneHnn pasmepa anMMEHTOB B TBEPAOWN OEHEXHOW CyMME 1 O eANHOBPEMEHHOW BbInmaTe
anumeHToB. Npuyem o TBEpAOW AEHEXHON CYMME anMMEHTOB B AaHHOM Crlydae roOBOPUTCA B WHOM 3Ha4eHuw,
Hexenu obblvHo. Mo 06Lwemy npasuny pasmep anMMEHTOB ONpeaenseTcs CyaoMm B TBEpAOW OEHEXHOW CymMe,
COOTBETCTBYIOLLEN OnpeaernieHHOMY YMCIy MWHUManbHbIX pa3MepoB OnnaTtbl Tpyda WM Moanexallien ynnate
exemMecsyHo. B naHHOM xe crnyyae TBepAas AeHexHas Cymma yCTaHaBNMBaeTCA MCXOAS U3 TOro, YTO anvMeHThbI
He OyayT BbINMA4YMBaTbCS EXXEMECAYHO; OHa Mpu3BaHa obecneuynTb CoAepXaHWe nvua, MMEIOWEro npaBo Ha
nonyyeHve anumeHTtoB, B Oygyuiem Gornee vnn MeHee npodorkuTenbHoe Bpemsa. Ecnuv, npegnonoxum,
anuMeHTbI BbiNaynBatoTCs Ha pebeHka 13 neT, TO yYnTbiBaeTCs, YTO OHW AOIDKHbI BbiNiaynBaThCs ele NsTb
neT, u, ctano ObiTb, TBEpAas OeHEXHas cyMMa [AomkHa obecneynTb BO3MOXHOCTb copepxaTb pebeHka B



TeueHue 3TuX NATU net. B atom cny4yae cyn oba3biBaeT NnarenbLimKa anMMeHTOB BbINaTUTb YKa3aHHY0 CyMMYy
eIMHOBPEMEHHO (0BbIYHO 10 Bble3[la Ha MOCTOSIHHOE XUTENbCTBO B MHOCTpaHHOE rocyaapcTBo). Bmecto atoro
Ha nnaTenblUyKa anMMeHTOB MOXeT ObiTb BO3MoXeHa 00s3aHHOCTb MepedaTth onpedeneHHoe VMYLLEeCTBO B
cobCTBEHHOCTb Nonyyartens anMuMeHToB, MPeAOCTaBUTL Kakoe-nnbo MMyLLEeCTBO eMy B Mofb3oBaHue u T.4. He
WCKIMHOYEHO U MCNOMb30BaHWE WMHbIX CMOCOOOB M Mopsiaka ynnaTbl anMMEHToB, B TOM 4ucre U B AONSX OT
3apaboTtka n (unu) MHOro Aoxofda nnaTenblivka anMMeHToB. BO3MOXHO M coyeTaHue pasnuuHbix criocoboB
ynnatbl anuMeHTOB. PelleHrne Bcex 3TMX BOMPOCOB OCYLUECTBMASIETCS WCXOAA M3 KOHKPETHbIX OGCTOATENbCTB
aena (y4YuTbIBaeTCsl U TO, B KaKyt0 CTpaHy Bble3xaeT nnaTenblumk anumeHToB) (cT. 118 CK).

JIntepatypa krn. 6

KoHcynbTaHTln0C: npuMmeyaHue.

OparmeHT kHUrm A.U. 3aroposckoro "Kypc cemeriHoro mnpaBa" BK/MOYEH B MHGOPMALMOHHBIA BaHK
cornacHo nybnukaumm - "CemenHoe 1 xunmwHoe npaeo”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6;
2009, N 1.
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asa 7. NIPABOBbIE ®OPMbl YCTPOUCTBA .D,E'I:EVI,
OCTABLUMXCA BE3 NOMNEYEHUA POOUTENEN

§ 1. BbigBneHue n ycTponcTBo aeTen,
ocTaBLUMxcs 6e3 noneveHns poautenemn

lMpaBoBble OCHOBbI COBEPLUEHMSI OENCTBUA MO BbISBNEHNIO UM YCTPOWCTBY AeTen, ocTaBlumxca 06e3
noneyeHunst pogurenen, 3anoxeHsl B pasg. VI CemenHoro kogekca, B PegepansHom 3akoHe "O rocyaapCTBEHHOM
DaHKke OaHHbIX O AeTsX, ocTaBwmnxcs ©e3 noneyeHusa poautenen”, a Takke B WMHbIX HOPMAaTMBHbIX MPaBOBbIX
aKTax.

OCHOBHbIM B HacTosiLeW [raBe SABMASETCA NOHATME "pebGeHOoK, ocTaBWMNCA 6Ge3 mnonevyeHus
poauTtenen” . JleranbHoro onpeaenexHnst atoro NoHATUSS CeMelHbI KOAeKe He AaeT, ogHako u3 eron. 1 cT. 121
cnegyeT, UTO K 4YMCny TakuMX AEeTer OTHOCUTCS Kaxabld pebeHOK, Mo Kakum-nnbo npuuMHaMm  NULLIMBLUMIACS
pPOOUTENBCKOro NoMNeYeHns: yxoga, OXpaHbl, BOCMMTaHUA, 3ab0Tbl. 3akoHogaTenb NuWb NepeyvncnseT camble
pacnpocTpaHeHHble criydyau, Koraa geTn octaloTca 6e3 noneyeHns poamutenemn: CMepTb poauTenen, NueHne mnx
poaOUTENbLCKMUX MpaB, OrpaHWYeHne Ux B POAUTENbLCKMX MNpaBax, NpU3HaHWe poauTenen HeaoeecrnocoOHbIMMU,
bonesHb poguTenemn, X AnMTeNbHOEe OTCYTCTBUE, YKITOHEHUE poauTener OT BOCNIUTAHNS AeTEA UNu OT 3aluThbl
NX NpaB 1 MHTEPECOB, B TOM YMCIe OTKa3 poauTenen B3sTb CBOMX AeTer u3 obpasoBaTenbHbIX OpraHum3auum,
MEOMLMHCKMX OpraHu3aumin, opraHn3aunin, okasbiBarOLMX COLMarnbHbIe YCITYrv, UM aHanorm4yHbIX OpraHu3auumin,
co3gaHvie genctemammn unv 6esgencTemem poavTtenen ycrnosumn, NpeacTaBnsoWmxX Yyrpo3y XU3HU Unu  300pOBbH0
neten Nnbo NPenATCTBYOLLMX NX HOPMAaNbHOMY BOCTIUTAHUIO U Pa3BUTUIO.

Bo3HUKalOT, K coXXaneHuto, cuTyalLmm, Koraa et He NoceLlaloT LWKOory, He NornyyatoT No BUHE poauTenen
MeOULMHCKOM MOMOLLM, OCTaBreHbl 6e3 yxoaa v nutaHusa <1>. Takue opuguyeckne ¢akTbl nopoxgarT ocoboe
NpaBOBOE COCTOSIHNE - pebeHOK CTAaHOBUTCS "ocTaBluMMcS 6e3 noneyeHns poautenen”. PebeHok npuobpeTtaeT
cTaTyc ocTaBllerocs 6e3 nonedeHus poguTenen Takke npu otobpaHuM ero y poguTenenm unuM nuud, KX
3aMEHSIIOLLNX, B CryYasx HENOCPEACTBEHHON yrpo3bl €ro XusHu wmnu 3goposbto (cT. 77 CK), npu npebbiBaHun
poautenen B Mectax nuweHus csobonbl. [lepeyveHb cnyyaeB, B KOTOpbIX pebeHOK MoxeT ocTtaTtbcsi 6e3
POAUTENBLCKOrO MOMEYEHUs!, HE SIBMSETCH, Oa U HE MOXET ObITb 3aKkpbiTbiM. OTO CBSI3aHO C TEM, YTO Kpyr



lopmanyecknx oba3aHHOCTEN poaMTenen No OTHOLLEHWIO K AeTsSiM Ype3BblyaiHo wnpok (cT. 63, 64, 80 CK), a nx
HEeMCMNorTHEHNEe MOXET NPUBECTU K Pa3NnyHbIM HEraTUBHbIM NOCNEACTBUSIM, TakMM Kak: 3aboneBaHve pebeHka,
coBepLueHne pebeHKoM npaBoHapyLLeHns 1 np.

<1> Heo6x0amMMo 3HaTb, YTO XKECTOKOE obpalleHne pogutenen ¢ pebeHkoM MoXeT BbiTb OCHOBaHMEM Ans
NpuBRneYeHns MUx K YroroBHOW OTBETCTBEHHOCTM No cT. 156 YK P®, a Takke MO WMHbIM HOPMam YrorioBHOro
3akoHoaTenbCcTBa (Hanpumep, cT. 116, 117 YK PO u ap.).

"PebeHok-cupoTa” n "pebeHok, ocTaBLUMICA 6e3 noneyeHns poamTenein” - pasHble puandeckne MoHATUS.
B cT. 1 ®depepanbHoro 3akoHa "O gONOMHUTENbHBLIX rAPaHTUSIX MO COLUMarnbHON Noaaepke AeTEN-CUPOT N OAETEN,
ocTaBLumxcsa 6e3 nonevyeHns pogutenen” onpeneneHo, YTo AeTU-CMPOoThl - TO nvua B Bo3pacte go 18 ner, y
KOTOpbIX YMepnv o6a unv eauHCTBEHHbIN poauTers.

dPakT OTCYTCTBUSA NONEYeHNst poanTenen B COOTBETCTBUM C AENCTBYIOLLUM 3aKOHOAATENBCTBOM He TpebyeT
cyaebHoro yctaHoBneHus <1>, XxoTs, HanpUMep, Hanuune BCTYNUBLLETO B 3aKOHHYHO cuIy cyaebHOro pelieHust o
NVLWEHMN €OVHCTBEHHOTO POAUTENS POAUTENbCKMX MpaB uinn 06 OrpaHnYeHMrM ero poguTenbCKUX Mnpas, O
NpU3HaHUN ero HegeecnocobHbIM UM 6e3BECTHO OTCYTCTBYIOLLMM caMo Mo cebe 6e3yCcrioBHO CBUAETENbCTBYET
0 TOM, YTO pebeHok ocTarncs 6e3 noneyeHns poamTenen.

<1> Ha npakTuke ObITyeT 3abnyxaeHue, cornacHo KoTopoMmy pebeHok npuobpeTaeT cTaTyc ocTaBLUerocs
6e3 noneyeHNs poauTenei ToMNbLKO Nocne BCTYMMEHUA B 3aKOHHYIO Cuny cyaeBGHOro pelleHust O MULIEeHUNU ero
poauTenein poauTenbCkMx npae. ATO He COOTBETCTBYEeT CeMeHOMY KoaekKcy.

HencTBylolwMM 3aKkoHOOATENBCTBOM NPeaycMOTpeHa creuuanbHas agMUHUCTPaTMBHas npoueaypa
BbISIBNEHNS 1 yyeTa AeTeln, ocTaBluuxcs 6e3 noneveHus poautenein. BoisBneHne n yyet Takux geten - 3agada
rocygapCTBeHHOro maclutaba, MCnofiHeEHWE KOTOPOW NO3BOMUT rapaHTUPOBATb KaxaoMy pebeHKy, okasaBLueMyCs
B TPyOHOW cCuUTyauun, npegocraBfieHMe HeoOXOAMMOW M BO3MOXHOW MOMOLLM, a Takke nnaHMpoBaTb
pacxofoBaHWe OHOMKETHbIX CPeAcTB Ans obecrnevyeHns yCTpPOWCTBa [eTel, ocTaBwuxcsa 6e3 noneveHus
poavTenen.

BobisiBneHne un y4vyeT Aeten, ocTaBwMXCA 6e3 nonevyeHusi poauTernien, NPOUCXOAAT B CreayloLlem
nopsiake:

1. CBepgeHunsi 0 hakTe OTCYTCTBUSI POAUTENBCKOrO NONeYeHnst B OTHOLWEHUM pebeHka MocTynawT B OpraH
OMeKun N NoneynTenbCTBa.

3avacTyto Takast UHopmaLnsi CTaHOBUTCS M3BECTHOW COTPYAHUKaM OPraHoB OMEKM U MONeYnTenbcTea npu
NCNosTHEeHUN nx cnyxebHbix 06s3aHHOCTeN. OgHako HeoOXxoauMOo 3HaTb, YTO B cooTBeTcTBMM ¢ n. 1 cT. 122 CK
P® nomkHOCTHBIE NULA opraHmM3aLmi (OOLWKONbHBIX 0Opa3oBaTenbHbIX, 0bLeobpasoBaTenbHbIX, MEOULIMHCKUX U
Opyrux opraHusaunii) u uHble rpaxaaHe, pacnonaramlime cBeAeHUsMU O AeTsX, OCTaBLumxcsi 6e3 noneyeHus
poauTtenen, 06s3aHbl COOOWNTL 06 3TOM B OpraHbl OMEKM M MOMNeYnuTenscTtBa MO MECTy hakTMyeckoro
HaxoxaeHusa ageten. McnonHeHwe 3TONM 0OS3aHHOCTU HE TMOAKPEMMEHO PUONYECKOW CaHKUMEeRn, U 3To
06CTOATENBCTBO SIBNAETCA OAHOM M3 MPWYUH TOMO, YTO THICAYM AOIDKHOCTHBIX JUL, WM psSOOBbIX FpakgaH
exxeJHEeBHO NPoxoasaT 6e3y4yacTHO MMMO AeTeW, HY>KOAIOLLMXCS B MOMOLLM.

2. B cootBeTcTBUM C N. 6 [Nopagka dhopMnpoBaHus, BEAeHUS U UCNOMb30BaHUS rocygapcTBeHHoro 6aHka
OaHHbIX O AeTsIX, ocTaBLumnxcs 6e3 noneyeHunsa poautenen (yTs. MNMpukasom MuHnctepctesa obpasoBaHusi U Hayku
P® ot 17 cbeBpansa 2015r. N 101), opraH oneks u MONe4nTenLcTBa B TeYEHWE Tpex paboumx OHEeW cO OHS
nony4yeHns ceegeHun o pebeHke, octaBwemca 6e3 noneveHuss pogutenen, obs3zaH nposecTn obcnegoBaHue
YCIMOBUIN WM3HU 3TOro pebeHka W, YCTAHOBUB (PakT OTCYTCTBUS MOMEYEHWS €ro poauTened unu ero
POACTBEHHMKOB, 0becneynTb 3almMTy NpaB M MHTepecoB pebeHka OO0 pelleHus BOMpoca O nepedadye ero Ha
BOCMUTaHME B CEMbIO NN B OpraHu3auuio ans geTen-cupoT, 3aperncTtpupoBaTb CBEAEHMS O HEM B XXypHane
NepBUYHOro yyeTa, a TaKkke BHECTU MMeIoLLyoCca MHopMaLmio 0 pebeHke B cneuunanbHyto aHkeTy pebeHka.

Co gHsa nocTynneHnst ceegeHnn o pebeHke, ocTaBlueMcsl ©e3 MoneyveHus poauTernen, opraHy Oneku U
noneynMTensCcTBa NPeAOCTaBNAETCA MECAYHBIN CPOK AN1S YCTPOUCTBa pebeHka.

3. OpraH onekM u noneynTenbCTBa Takke 0083aH HanpaBuTb wuHGOpMauuMio o pebeHke B
COOTBETCTBYIOLLMIA OpraH UCNOSNTHUTENBHOW BnacTu cybbekta Poccuiickon ®egepauum ons NnepBMYHOrO y4yeTa B
pervoHanbHOM OaHKe OaHHbIX O AeTsAX, ocTaBwwuxcs 6e3 nonedvenunss pogutenen. OpraH Bnactm cybbekTa
depepaumm nepepaet aTM cBedeHUs B doedeparnbHbid  OpraH  MCMOMHUTENbHOW BracTu, onpeaensembii
MpauTtenbcTBom P® <1>, ons nepBu4HoOro yyeta B cpefgepanbHom GaHke AaHHbIX O OeTAX, ocTaBluMxcsl 6es
noneveHunst poautenen.

<1> B HacTOALNA MOMEHT 3TU PYHKLMN BO3NOXEHbI Ha MUHUCTEPCTBO 06pa3oBaHns U Hayku PO.



B TeyeHne mecsUa co OHSA NOCTyNneHus ceBefeHnii o pebeHke, ocTaBlieMcsi 6e3 nonevyeHus poauTenen,
opraH WUcMnonHuTenbHOW BRacTu cybbekTta Pepepaumm OpraHM3yeT ero yYCTPOWCTBO B CEMbIO rpaxaaH,
NPOXMBAILLNX HA TEPPUTOPMU AaHHOIO cybbekTa Penepaumu.

4. Ecnv B TeyeHMe MecsiLa He yaanochb ycTpouTb pebeHka, ocTaslierocss 6e3 nmoneyeHus poautenen, B
CEMbIO Ha TEpPPUTOPMM COOTBETCTBYHLIEro cybbekta deapepaumu, To denepasnbHbil OpraH UCNONHUTENBHON
BNacTU OKa3blBaeT COOTBETCTBYIOLLEMY perMoHanbHOMY oOpraHy coaenctsme B YCTpoucTBe pebeHka Ha
BOCMNMUTaHMe B ceMblo rpaxaaH Poccunckon denepavunm Ha Tepputopum Poccunckon degepaumn.

Takum obpasom, B Poccuiickon ®depepaumm cylecTBYeT cuctema ydeTa [JeTel, ocTaBwuxca 0e3
nonevenusi pogutenen. OHa NnpegHa3HayeHa ans Toro, YTobbl ob6ecnevnTb YCTPONCTBO AETEN HE TONbKO B CEMbU
rpaxkgaH, MpoXMBaLLMX Ha TeppuTopun Toro cybbekta ®epepaunn, rae pedeHok 6bin BbISBEH, HO U B CEMbM
WHbIX rpaxgaH. Kpome Toro, B rocygapCTBEHHOM OaHKe [aHHbIX XPaHATCA U CBEOEHUA O nuuax, >Xenawwmx
NPUHATL AEeTen Ha BocnuUTaHne B cBOM cemMbu (CT. 7 ®egepanbHoro 3akoHa "O rocygapcTBeHHOM 6aHke OaHHbIX
0 JeTsX, ocTaBLumnxcsa 6e3 noneyeHus poamTenen”).

Kak yxxe roBopunocb, OTCYTCTBME POAUTENBLCKOrO MOMEeYeHUs1 MOpOoXAaeT OcoObIi NpaBOBOW CTaTyC
pebeHka. [leTn, OTHOCALMECS K YUCITy OCTaBLUMXCHA Oe3 noneyeHnst poguTenen:

- UMET NpaBo Ha yCTPONCTBO B cemblo (ab63. 3 n. 2 cT. 54 CK);

- YYNTBIBAKOTCHA B rocygapCTBEHHOM DaHKe AaHHbIX O AeTAX, OCTaBLmMxca 6e3 noneveHms pogutenen;

- UMEIT NPaBO Ha pasnuyHble colmarnbHble NbroThl U rapaHTun (PegepanbHbii 3akoH "O AONONHUTENBbHbIX
rapaHTusiX No coumanbHON NOALAEPXKKE OEeTEN-CUPOT U AETEN, OCTaBLUMXCA 6e3 nonedyeHus pogutenen").

BesycnoBHo, BaxHelLWMM NpaBoM pebeHka, ocTaBLuerocsi 6e3 noneyYeHns poauTenen, siBNSETCA NpaBo Ha
YCTPOMCTBO B CEMbIO. ATO OAMH U3 IMaBHbIX 3IEMEHTOB CreLManbHOro MPaBoBOro crtatyca pebeHka.

3akoHopaTenb OAHOBPEMEHHO YNoTpebnsaeT TepMuHbl "yCTPOMCTBO AeTen” m "BocnuTaHue geten”, yTo
TpebyeT pasbscHeHuss. nNaBa 18 CK P® HasbiBaeTca "BbisBNneHWe m yCcTPOMCTBO OeTeln, ocTaBlumxca 6es
nonevyeHnss pogutenen”, ogHako B HavMeHoBaHwu pasd. VI Kogekca mcnonb3oBaH WHOW 060poT - "thopMbl
BOCNUTaHMA aeten”. ATO pacxoXaeHne ABNSEeTCA BCEro NLWb pefakUMOHHOM OLWMOKOM 3akoHogdatens. [deno B
TOM, YTO BOCMMTaHME Kak NpoLecc BO3LENCTBUSA Ha NMMYHOCTb pebeHka BKITtoYaeT B ce0s He BCe U3 BO3MOXHbIX
OEeVCTBUN, KOTOPbIE NPUXOANTCS COBEPLUATb YCbIHOBUTENSAM, OMeKyHaMm, nonevutenam pebeHka. Ha atux nuvy
BO3riaraeTcs LUMPOKUA Kpyr oBs3aHHOCTEW, B TOM 4ucre n 06s3aHHOCTb MO MPeAcTaBUTENbCTBY U 3alimTte
WHTEPECOB HECOBEPLLEHHONETHEro. [leCcTBMSA BO NCMOMHEHME 3TOM 06a3aHHOCTM (OOpalleHne B cyd B 3aluTy
pebeHka, B opraH counanbHOM 3auTbl ANg NOAYy4YEHUS NbrOT U Np.) NOHATUEM "BOCNUTaHME" He OXBaTbIBalOTCA.
Takum obpasom, B cogepkaHue MNOHATUS "yCTPOWCTBO [AeTeW, ocTaBlMxca 6e3 nonedeHus pogutenen”
BKMOYaeTcsa ux "BocnuTaHue".

YcTtpowncTBo pebeHka, ocTaBLierocs 6e3 nonevyeHnss poautenen, - oavH M3 BMOOB couManbHOW 3ab0Thl
(3aboTbl rocygapctea 1 obuectea o nogax). OHO COCTOUT B TOM, YTO YMOSTHOMOYEHHbIA HA TO OpraH 3akpensnseT
3a pebeHKoM nuuo (HeckonmbkMx nuy), obsisaHHoe (06s3aHHbIX) CoBepliaTb B €ro nonb3y B TedeHue
onpeferneHHoro BpemeHu wunu 6e3 ykasaHWs cpoka dakTudeckme W (Mnn) OpUAMYECcKUe  OEencTBuUS,
HanpaBreHHble Ha YOOBMNETBOpPeHWe NoTpebHocTel Takoro pebeHka, a Takke oTBedaTb 3a cobnogeHve
3aKOHHBIX NMPaB U MHTEPECOB HECOBEPLUEHHONETHETO.

MoHaTue "ycTponcTtBo pebeHka" aBnseTcs puanyeckm. ATo CBA3aHO, BO-NMEPBbLIX, C TeM, YTO 3agaden
YCTPOMNCTBA ABMNsieTcA obecneyeHre npas N MHTEPECOB HecoBeplueHHoneTHero. CrnegoBaTtenbHO, 3akpenreHvne
3a pebeHKOM OnekyHa nnm MHoro 06A3aHHOro NULUAa MOXeET BbiTb 06feYeHO TONMbKO B YCTAHOBIIEHHbIE 3aKOHOM
dopmbl.  Bo-BTOpbIX, BaXHbIM MNPU3HAKOM YCTPOUCTBA SABMASETCA TO, YTO OHO  OCYyLlecTBnsieTcs
YNOMHOMOYEHHbIMW Ha TO OpraHamu rocyjapCTBEHHOW BRacTu UM MECTHOrO caMoynpaBneHust.

PopmMbl yCTPOUCTBA AeTEN, OCTAaBLUMXCA 6e3 noneyeHuss poguTernien, - 3TO Te NPaBOBble KOHCTPYKLUUH,
KOTOpble MO3BOMAT 06ecneyntb MOCTOSHHOE MM BpEMEHHOe 3akpenneHne 3a pebeHkom nvua, KoTopoe
0653aHo oTBeYaTh 3a Hero. Popmbl yCTpOWCTBa MOrYT ObITb Pa3NUYHbIMK, @ UX WCMONb30BaHUE 3aBUCUT OT
COBOKYMHOCTM MHOMMX (PAKTOPOB: HaUMOHAambHbIX TPaguuui, 3KOHOMWYECKOM CcuTyauuu, gemorpaduyeckon
cuTyauum n np. Tak, ewe B XVIII B. B Poccuiickon nmnepumn no nHmumatmee ExkatepuHol Il B EkaTepmHocnasckom
HaMeCTHMYECTBE Ha CTApOCT U CTaplMH Bo3naranack "00s3aHHOCTb MpUMUCKMBATL CpeacTBa AN nponuTaHus
manonetHux. C SToOW LUenbld OAHWM [OSMKHbI  ObimM  OTAaBaTb OECMOMOLUHBIX  CUMPOT  COCTOSITENbHBLIM
ogHocenb4YaHam ¢ TeM, YTOObl OHM KOPMUITM UX, @ B BO3HarpaxgeHuwe Morib30Banvcb [0 COBEPLUEHHONETUS WX
Tpydamu. Ha ctapocTty Bo3naranacb o6s3aHHOCTb Habniogatb, 4ToObl 39TU OMEKyHbl copepXanv ManoneTHUX
N3PSAHO N He n3Hypsnu pabotamn" <1>. be3ycnoBHO, UMBUNN30BaHHbBIE MPABOMOPSLKN TakMx hopM yCTponCTBa
Aeten "B cemMbio” He 3HatoT.

<1> Cm.: CepreeBud B. Jlekumun n nccnegosaHmsa no uctopmm pycckoro npaea. Cl16., 1883. C. 940.

B cootBetctBMM ¢ n. 1 cT. 123 CK P® getn, octaBwmnecsa 6e3 noneveHus poantenen, nognexar nepegave
B CEMbIO Ha BoCMnuTaHWe (yCbIHOBNEHME (yOO4YepeHne), Nog OneKy Wnm MnonevymTensCTBO, B MPUEMHYIO CEMbLO



nnbo B cny4yasx, NpeAyCMOTPEHHbIX 3akoHamu cyobekToB Poccuiickon Pefgepaumm, B NaTpPoOHaATHYIO CEMbLO), a
npu OTCYTCTBUM TakoW BO3MOXXHOCTM BPEMEHHO, Ha Mepuop [0 WX YCTPOWCTBa Ha BOCMUTAHWE B CEMbIO,
nepeaarTcst B OpraHM3aumun ans AeTen-cupoT U geTen, ocTaBlumnxcs 6e3 noneveHus poautenen.

B 3aBucMMOCTM OT CcyGbeKkTa, OCyLLEeCTBIAIOLWEro 3aboTy o pebeHke, Bce hopMbl YCTpOWCTBa AeTen
crnepnyeT pasfennTb Ha ABe rpynnbl N0 CXeMe:

Cxema N 1
®OpPMEI yCTPOMCTEBA

/ \
/ \
dopMEL dopMEL
"MHOMBUOYAJLHOTO" "HeHIOIVBUIOYyaJIbHOTO"
YyCTpPOMCTBA YyCTpPOMCTBA

Mpu "wHOnBMAOYanbHOM" yCTPONCTBE (CEMENHOE YCTPOMCTBO, YCTPOMCTBO B CEMbIO) MoneveHne o pebeHke
nepegaeTcsl CTPOro OnpegeneHHoMmy uandeckomy nuuy (nvuam), npu BbibOpe KOTOPOro MNpUMMEHSTCS
YCTaHOBMEHHbIE 3aKOHOM KpuTepuu. K Takum chopmam yCTpoMCTBa OTHOCATCA YCbIHOBIeHWe pebeHka, a Takke
oneka (nonevynMTenscTBo) <1>.

<1> B opuanyeckon nutepatype HeogHOKpaTHO oTMedarncsd TOT hakT, YTo "no cyTu fena, COBeTCKoe
3aKoHOOAaTeNbCTBO O Opake U ceMbe UMEET B BUAY ABE (POPMbl yCTpoNcTBa B cembk" (cm.: lNMpaBo m 3awuTa
cembm rocygapcteom / OTB. pea. B.IN. Mo3zonuH, B.A. PaceHueB. M., 1987. C. 45; cm. Tarke: Epwosa H.M.
Oneka 1 nonevnTenbCTBO Ha4 HECOBEPLUEHHONETHMMM MO COBETCKOMY npasy: [uc. ... KaHA. opua. Hayk. M.,
1957. C. 56).

B cnydaax "HeumnamBuayanbHOro" ycTpolcTBa pebOeHOK nepefaetcs Ha MoMeyYeHue OopraHmsauum,
topugudeckoro nvua. PasymeeTtcsl, KOHKpEeTHble OENCTBUS MO BOCMUTaAHUIO pebeHka unm no yxogy 3a HUM
COBEpLUAKT Uanveckme nmua - paboTHMKN opraHM3auumn, ogHaKo UX NIMYHOCTM Ans opMbl YCTPOMCTBa pebeHka
IOPUONYECKOro 3HAYEHUA HEe MMEKOT. BaXHO Tonbko, YTO Mnejarorn opraHusaumi And AeTen-CMpoT U AeTew,
ocTaBlmxca 6e3 nonedeHus poauTenen, OOMKHbI WMETb COOTBETCTBYyKLlee obpasoBaHne. OAHako 3TO
TpeboBaHue obLiero xapaktepa. [na nepegayn pebeHka B Takyto OpraHn3aLmio He MMeeT 3HAYEHUs, Kakoe WMSs
HocuT ero Byaywmii negaror. bonee Toro, oguH negaror (MnNy BocnuTaTenb, HAHA) MOXeT OblTb B Ntoboe Bpems
3aMeHeH OpyrMM, 4TO HEBO3MOXHO caenaTtb npu "MHOuBMAyarnbHOM" yCTpoWcTBe pebeHka (Hanpumep, Mpu
nomelleHMn nop oneky). B Hactosiwee Bpems B cootBetctBUM C¢ n. 1 cT. 123 CK P® k dopmam
"HenHaMBMAYaNbHOro" yCTPOMCTBA OTHOCUTCA BPEMEHHAsi, Ha nepuog OO WX YCTPOWCTBA Ha BOCMUTAHWE B
ceMblo, Nnepefava pebeHka B opraHusaumio ansa eTen-cupoT 1 AeTen, ocTasBlumxca 6e3 noneveHus poguTenen.
Kak cnegyet m3 n.2 crt. 155.2 CK P®, npaBoBoe nonoxeHne pebeHka, npebbiBalowero B Takoro poga
opraHu3aumm, aHanorM4yHo MosioXeHuo pedeHka, KOTOPOMY HasHa4yeH onekyH (mone4ynTens).

B 3aBMCMMOCTU OT ANUTENBHOCTM OTHOLLIEHUI NO YCTPONCTBY pebeHka hopMbl YCTPONCTBA pa3aensoTCs:

Cxema N 2
QOpPMEL YCTPOMCTBA

/ \
/ \
dopMEL dopMEL
BPEMEHHOTO IIOCTOSHHOTO
yCTpoMCcTBa yCTpoMCcTBa

MpebbiBaHne pebeHka, ocTaBllerocs 6e3 noneyeHns poauTenen, B OQHON M3 creunanbHbiX OpraHvM3aumn
BCerga sIBfseTcsl BpEMEHHOW POPMOM ero yCTpoNCcTBa. ATO CBA3AHO C TEM, YTO, KaK y)Ke YNOMUHanoch, pebeHok
MMeeT NpaBo Ha cemblo. PebeHKy, NOMeLLeHHOMY B WMHTEPHaT WM WHOE YYpeXOeHWe, OpraHbl OMeKkn Wu
nonevynMTenbCcTBa M UHbIE YMOMHOMOYEHHbIE Ha TO opraHbl 06si3aHbl NMPOAOIMKaTh MOALICKMBATbL MOAXOASLLYHO
Cemblo.

YcTponcTtBo pebeHka 6e3 ykasaHua cpoka (MOCTOSIHHOE) npeanonaraeT BO3HWKHOBEHME ANUTENbHbIX,
6onee TOro, NOXM3HEHHbIX OTHOLLEHUI pebeHka C MOCTOPOHHUMW FIOAbMU, a MOTOMY MOXeT ObiTb 0b6rneyeHo
nvWwb B NpaBoBYyD POPMY YCbIHOBMEHUS. MOXM3HEHHBIA XapakTep 3TUX OTHOLUEHWA WUrpaeT pofb Mpu KX
YCTaHOBIMEHUN, HO HE NCKITHYaET BNOCNEACTBMM OTMEHbI YCbIHOBIIEHWS, KaKk POACTBO poauTenend n geten He
UCKMIoYaeT NILLIEHNS poaNTENen poamMTenbCKUX npas.

Takas dopma ycTpomcTBa, Kak oneka (noneyntensCTBO), HOCUT BPEMEHHbIN (CPOYHBIA) XapakTep.



MpepycmoTtpeHHaa . 21 CK P® npuemHas ceMbsi, a Takke naTpoHaTHas CeMbsi, BO3MOXHOCTb CO3[aHus
KOTOpo MOXeT ObiTb npegycmMoTpeHa 3akoHamun cybbektoB  Poccuiickon  dPepepaumun,  sBNSKTCA
pa3HOBUAHOCTbLIO OMEKN (MonevynTenLcTea).

Cuctema hopm yCTPOWCTBA AETEN, OCTaBLUMXCA 63 nonevyeHns poauTenen, cKnagbliBaeTcs CcriedyroLmnm
obpasowm:

Cxema N 3
®OpMHEI YyCTPOMCTBa IeTeln

/ \
/ \
dopmMEl "MHIOMBUOYAJIBEHOTO" dopMEl "HeMHIMBMAOYAJBHOTO"
YyCTpOMCTBa YyCTpOMCTBAa
/ \ (npebuBaHue pebeHka B
/ \ CreurasbHOM OpPTaHM3aLnn)
Y CEIHOBJIEHME Oneka un
neren [IONEeUYUTEJIECTBO
Hal IOeTbMU
/ \
/ \
"Kinaccuueckaa" BosmesnHas

(BbesBpoBMEesIHAA)

He siBnsieTca dpopmon ycTponcTea geTten BpeMmeHHas (He 6ornee yeM Ha TpuM Mecsua, B UCKMIOUMTENbHbIX
cny4yasix - He bonee 4Yem Ha nonrofa) nepefada pebeHka B ceMbio rpaxaaH, ocyllecTsnsgemMas Ha OCHOBaHWUW M.
4 -6 cT. 155.2 CK PO®. Nluua, npuHumatowme pebeHka B CEMbI0O Ha YKa3aHHbIX OCHOBaHUSAX, HE SBMAKTCHA €ro
3aKOHHBIMW NPEACTaBUTENAMU, @ OTBETCTBEHHOCTb 3a XM3Hb, 340pPOBbE, BOCMUTaHWe pebeHka npogorkarT
HeCTU Te opraHuM3auun, B KOTopble pebeHokK bbin paHee NoMeLLeH.

BaxxHOM cocTaBnsowenn CUCTEMbl BbISBIEHMS W YCTPOMCTBA [JeTen, ocTaBwmxcs 06e3 noneyeHust
poouTenen, ABNseTcs AeATeNbHOCTb OPraHoB OMekn u noneuntenscrea. B cooTtBetctBum cn. 1 ct. 121 CK PO
TONBKO 3T OpraHbl BbIABNAT AeTeln, OCTaBLLMXca 6e3 nonevyeHus poguTenen, BeayT ux yyeT, nsbmnpatot opmbl
YyCTpOWCTBa AeTewn, ocTaBLunxcsa 6e3 nonedeHnss poguTenen, a Takke OCYLLECTBSAOT NOCNEAYOLWMA KOHTPOMb 3a
YCIOBUSIMU UX COAEPXKAHWS, BOCMUTAHUSA U 0Opa3oBaHus.

B Poccuiickon ®egepauun 3anpelleHa 4eATenbHOCTb APYTMX, KPOME OpraHoB OMEKW M MOoMnevvTenbcTBa,
OPUONYECKMX N PUINYECKMX NALL MO BbISIBITEHUIO U YCTPONCTBY AETEN, OCTaBLUMXCS ©0e3 noneyeHns poanTenen.

MockonbKy NOMbITKA HECAHKLMOHMPOBAHHOMO 3aHATUSA YCTPOMCTBOM AeTen, ocTaBlimxca 6e3 nonedeHus
poauTtenen, Bbinnm O0COBEHHO pacnpocTpaHeHbl npu ycbiHOBReHuM, B CK P® B 1998 r. 6bina BknoyeHa
crneumanbHag cT. 126.1 "HegonyctnmMocTb NOCpeaHUYECcKon AeATENbHOCTU NO YCbIHOBMEHUIO AeTen", B KOTOpow
onpefeneHo, KOMy W MNpPW KakMx OOCTOSATENbCTBAX pas3peLleHO OKa3biBaTb YCbIHOBUTEMSM COOEWCTBUE.
Heobxooumo nmeTb B BUAY, YTO HE3AKOHHbIE OENCTBMS MO YChIHOBIEHMIO (yOo4epeHuto) pebeHka npecneayoTcs
YrONOBHbIM 3aKOHOAATENbCTBOM M 3aKOHOA4ATENbCTBOM 00 agMMHUCTPATUBHBLIX MpaBoHapyLlieHusax (cT. 154 YK
P®; ct. 5.37 KoAll).

B cooTBeTCTBMM C AEUCTBYIOLLMM 3aKOHOOATENbCTBOM OpraHamMu OMeKM M nomneyvnTensCcTBa ABNAKTCHA
opraHbl  UCMoMHWUTENbHOW Bnactn cyobektoB Poccuinckon depepaumm. OgHako opraHbl  MECTHOro
caMoynpaBrieHnsi TOXXe MOryT ObiTb OpraHaMu OMEKW M MOMEeYUTENbCTBa B Crlyyae, €Ccfiv 3akoHOM cybbekTa
depepaumun oHM HageneHbl NOSTHOMOYMSIMU MO OMNEKE N MONEYNTENBLCTBY.

§ 2. YcbIHOBEHUE Kak npuopuTeTHasa doopmMa yCTponcTBa
aeten, octaslumuxcsa 6e3 noneveHns pogutenen

Kak oTmeyanocb, yCbIHOBMEHUE - MHOUBMAYarNbHasa NoCcTosHHAA (beccpoyHas) hopma ycTponcTBa JeTen,
ocTtaBwmxcea 6e3 nonedeHusa pogutenen. ns yoobctea 3akoHogaTenb 06beguHSAET TEPMUHbI "yCbIHOBMEHNE" U
"yaovepeHne" B OOMH - "yCbiHOBIIEHME".

lMpaBoBoe perynnpoBaHne OTHOLLEHWU MO YCbIHOBIIEHUIO OCYLLIECTBSETCA HA OcHOoBaHuM Hopm . 19 CK
P®, depepanbHoro 3akoHa "O rocygapcTBeHHOM GaHke OaHHbIX O OeTaAX, OcTaBlimxca 6e3 noneyeHus
poauTtenen”, a Takke nonoxeHun MNMpasun nepegayn AeTen Ha YCbIHOBNEHUE (YAOYEpPEHNE) U OCYyLLECTBIEHUS
KOHTPOMsi 3a YCIOBUSAMWU WX XXMU3HW M BOCMMTAHUS B CEMbSIX YCbIHOBMTENEW Ha Tepputopun Poccuinckom
depepaummn <1> 1 HEKOTOPbIX APYrMX HOPMAaTUBHbLIX MPaBOBbIX akToB. Kpome TOro, mpu u3y4yeHun BOMpPOCOB,
CBSA3@HHbIX C YCbIHOBMEHMEM, CcriefyeT YyuuTblBaTb pasbsAcHeHusd [IneHyma BepxosHoro Cyma PO (
MoctaHoeneHue lneHyma BepxosHoro Cyga P® ot 20 anpena 2006 r. N 8 "O npumeHeHun cygamu



3aKoHOAATeNbCTBA NpU paccMoTpeHnn aen o6 ycbiHOBNEHUN (yaodepeHuun) geten”).

<1> lNMocTtaHoeneHue lMpaeutenscrea PP ot 29 mapta 2000 r. N 275 (B pea. ot 10 cpeBpana 2014 r.) "O6
yTBepxaeHun [NpaBun nepegaym geten Ha yCblIHOBMEeHWe (yOO4YepeHwe) M OCYLLEeCTBREHWS KOHTpons 3a
YCNOBUSAMW UX XMU3HWN U BOCMIMTaHUS B CEMbSX YCbIHOBUTENEN Ha Tepputopun Poccuiickon ®eagepauun n NMpasun
NMOCTaHOBKWN Ha YYeT KOHCYNbCKMMN ydpexaeHusmn Poccuiickon denepaumm aeten, SBMSIOWNXCA rpakgaHamu
Poccuiickon ®efepaummn n yCbIHOBNIEHHBIX MHOCTPAHHBLIMW FpaxkgaHamu unu nuuammn 6e3 rpaxagadHctea” // CIIC
"KoHcynbTaHTlntoc".

Cneundmka yCbIHOBNEHUA Kak (popMbl yCTpOMCTBa [JeTel COCTOMT, BO-NMEpPBbIX, B GECCPOYHOM
Xapaktepe MNpaBOOTHOLLEHUA W, BO-BTOPbIX, KaKk creactene B 0OCODOM NpaBOBOW CBA3M YCbIHOBUTENA W
YCbIHOBMEHHOMO, HaNOMKHaLen CBA3b poantTens n pebeHka.

JencTBuTenbHO, YCbIHOBMNEHWE NPOU3BOANTCH HaBceraa, Torga Kak, Hanpumep, oneka (MonevynTenbcTBO)
npekpawaetca C npuodbpeTeHMem pebGeHKOM MONHOW  FpaXk4aHCKOW  AeecrnocobHocTu.  UckntouyeHus
npeacTaBnstoT cobor TONbKO BO3MOXHbIE Clly4an OTMEHbI YCbIHOBMEHMUS.

Mpu ycbiHOBNEHMM NpaBa N 063aHHOCTW YCbIHOBMEHHbIX U YCbIHOBUTENEW NPUPaBHMBAKOTCS K MpaBaM U
06sa3aHHOCTAM geTen n poautenen. Takum obpa3oM, YCbIHOBMEHME UMEET CXOACTBO C pPOACTBOM MEpPBOWN
cTeneHn. 3Ty OCOBEHHOCTb YCLIHOBMNEHMS MOATBEMKAAIOT MOSNOXEHUS O TanHe ycbiHoBneHus (cT. 139 CK). B
OTNMYME OT HEKOTOPbIX APYrMx MpPaBOBbIX CUCTEM OTEYECTBEHHOE MNPaBO paccMaTpuBaeT YCbIHOBMEHUE Kak
TauHcTBO. Kak npaBuno, ycbiHOBRsieMble AeTU HE 3HaT 06 OTCYTCTBUM KPOBHOMO poACTBa C YCbIHOBUTENEM, YTO
cOnvkaeT poACTBO MO MPOUCXOXAEHNIO M YCbIHOBIEHWE. Kpome TOro, OCHOBaHMS OTMEHbI YCbIHOBMEHUSA BO
MHOIOM CXOXMW C OCHOBaHWSIMW NULLEHWS poauTenen poautenbcknx npaB. Kak v poacTBO nepBon CTeneHw,
YCbIHOBMEHME BNeYeT 3a CobON CyLleCTBEHHbIE MPaBOBblE€ MOCMEACTBUS - BO3HUKHOBEHWE Y YCbIHOBMEHHbIX
npaeBa Ha HacnegosaHve 3a ycbiHoBUTENsMU (cT. 1147 TK), npaBa nonb30BaHWUS >XWUMbIM MOMELLEHUEM
cobcTBeHHUKa-ycbiHoBuTens (cT. 137 CK; cT. 31 2KK) n ap.

BecbMa cepbesHble MocneacTBusi YCbIHOBMEHUS OOYCnoBunM TO 0BCTOATENBCTBO, YTO YCbIHOBIEHME
npousBoguTcs B cyaebHom nopsake. Tak 6bino He Bcerga, nockonbky cT. 98 KobC PCOCP npenycmaTpuBana
a4MWHUCTPATMBHBIA NMOPSAO0K yCbiHOBMNEHUS ("yCbIHOBMEHME NPOU3BOANTCSA MOCTAHOBIIEHMEM [MNaBbl PanOHHOMN,
ropoAcKon, paiOHHON B ropoae agMmuHucTpauun”). Mexay Tem o4eBnaHO, YTO Takne SIBMEHUS B XN3HM pebeHka,
KaK NosiIBMeHMe Y Hero HOBbIX poauTenen, ¢ KOTopbiMM OH OyAeT cBsA3aH HaBcerga, a Takke OKoHYyaTenbHoe
npepbiBaHWe NPaBoOBON CBA3W C KPOBHBLIMU pOAUTENSAMM, HE MOTYT CONPOBOXAATbCA aAMUHUCTPATUBHON (DOPMON
NpuHATUA peweHus. CoBpeMeHHble CTaHAapThbl peanv3auuy npae 4verioBeka TpebyrT npumeHeHusa cyaebHon
hOpMbI OCYLLIECTBIIEHNS NpaBa pebeHKa XUTb 1 BOCMUTLIBATLCS B CEMbE, a Takke cyaebHbIX CnocoboB 3aluThl
npaB KPOBHOIrO poantens pebeHka.

TpaaULMOHHO yCbIHOBNEHMEe Ha3biBaloT NMPUOpPUTETHOM (hOopMOM YyCTpOMCTBa AeTeW, OCTaBLUUXCS
6e3 noneyveHusi poguTenen. [NpMopuTETHLIN XapakTep B JAHHOM Criydae O3HayaeT, 4To npu usbpaHun Ans
pebeHka hopMbl YCTPONCTBA Hanbonee NoaxoasLLen n3 Bcex ABMAETCs YCbiHOBMEHME. [pMopUTET YCbIHOBINEHNS
CBSI3aH C 0COBEHHOCTSIMM 3TOr0 ABMEHUS ANsi POCCUMCKOrO cemeirHoro npaea. C TOYKM 3pEHUs POCCUMCKOro
3aKoHoOaTenbCTBa YCbIHOBUTENW LOIDKHbI MPUHATH YCbIHOBMEHHOTO pebeHka Kak CBOEro COOCTBEHHOrO MU
MONHOCTBbI 3aMeHUTb emy poguTenen. Moatomy B Poccuiickonn dPepepaumm He cyuiectByeT "npobHoro"”
YCbIHOBMEHMUS UNN YCbIHOBMNEHWSI HA BPEMS, - TAKOW MPAaKTUKK, KOr4a YCbIHOBUTENMW SKCMNEPUMEHTUPYIOT, MNbITasACb
nogobpatb cebe pebeHka, a AeTn nepexonsaT U3 ceMbW B CeMbio. B kadecTBe BpeMEHHOro YCTPOWCTBA, Kak
roBOpunoCb Bbllle, pPOCCUINCKOE 3aKOHOAATENbCTBO paccMaTpuBaeT nepejadvyy neten noa  Oneky
(MoneynTensLCTBO) UK B MPUEMHYHO CEMBIO.

Bbibop dopMmbl ycTporcTBa pebeHka 3aBUCUT OT MHOrmx obcrtoatenscTtB. B cootBetctBMM co cT. 20
KonBeHumn OOH "O npaBax pebeHka" rocyaapcTBo, obecrneudnBas 3ameHy pebeHKy ero CEMENHOro OKPYXXEHUS,
OOJDKHO YyUYnTbIBaTh "»KenaTenbHOCTb NPEEMCTBEHHOCTMN BOCMUTAHNA pebeHKa U ero 3THUYECKOEe NPOUNCXOXAEHME,
PENUIrMO3HY0 N KyNbTYPHYIO NPUHAANEXHOCTb U poaHoM a3bIK". [MogobHoe npaBuno 3akpenneHo n B n. 1 ¢1. 123
CK P®. MyHkT 2 cT. 124 Kopekca LONOMHUTENBHO YKasbiBaeT, YTO MPU YCbIHOBMEHUMU pebeHKy Heobxoammo
obecneynTb BO3MOXHOCTb MOMHOLEHHOIO (hM3N4eCcKoro, NCUXMYECKOro, JYXOBHOrO M HPABCTBEHHOMO pPa3BUTUS.
OpHo 13 cnaraemMbix NCUXMYECKOTO U JYXOBHOIO pasBmUTHS - BO3MOXHOCTb POACTBEHHOMO 06LEeHUs ¢ BpaTbsiMu 1
cecTpamu. 3akoHOZATENbCTBO MO OOLEMy MpaBuny 3anpellaeT YCbIHOBIEHWEe OpaTbeB M cecTep pas3HbiMM
nmuamn. Tem He MeHee cy MOXET OTOWTK OT 3TOro NpaBuna, ecrnM Takoe YCbIHOBMEHME OTBEeYaeT MHTepecam
aeten. B MNoctaHosneHuu NneHyma BepxosHoro Cyaa P® ot 20 anpensa 2006 r. N 8 "O npumeHeHun cygamwu
3aKoHogaTenbCTBa MpUM paccMOTPeHUM Aen o6 ycbliHOBMNeHUM (yoodepeHuu) peten” pasbsAcHseTcs, 4YTo B
crny4asix, korga yCcbIHOBUTENb HE NPOCUT NepefaTb eMy Takke OpaTbeB WM CecTep YCbIHOBMNSEMOro pebeHka,
YCbIHOBMEHNE AOMYCTMMO, ECIIN OHO OTBEYaeT MHTepecam pebeHka (Hanpumep, eTN He OCBEAOMIIEHbI O CBOEM
POACTBE, HE MPOXMBANIM N He BOCMUTLIBANIMCb COBMECTHO, HAXOASTCSA B pa3HbIX OPraHn3auusx, He MOryT XWUTb U
BOCMUTBLIBATLCS BMECTE MO COCTOSHWIO 340PO0BbS).



Cy6beKTbl NPaBOOTHOLUEHUIN YCbIHOBIIEHUSA - YCbIHOBUTENU U YCbIHOBIsieMble <1>. 10 OTHOLLEHUIO K
YCbIHOBUTENAM 3aKOH NPeAbsABMseT HEMAno crneuuanbHbiXx TpeboBaHUM, a BOT YCbIHOBMASIEMbIMU MOTYT ObITb
nobble HeCcoBepLUEHHONETHNE AeTU, OcTaBlumMecs 0e3 nonedenus poputenen (n. 1 cr. 124 CK). Bmecte ¢ Tem
HeobX0AMMO UMeTb B BWAY, YTO YCbIHOBMEHME BO3MOXHO M B OTHOWEHUW pebeHka, Haxogsweroca noj
noneyeHnem poautens. Peyb nget 06 yCbIHOBNEHUUN AEeTEN OTYMMaMn UM Mavexamu, T.e. Cynpyramu pogutens
pebeHka. B aTom criyyae hakTu4eckm NPoNCXOanT Y3aKOHEHNE OTHOLLIEHMI NO BOCMUTAHUIO YyXoro pebeHka.

<1> OpraHbl ONEKU W MNOMEYUTENbCTBA, @ TakkKe Cyd, paccMaTpuBalwWwmMin geno o6 ycTaHOBNEHUU
YCbIHOBMEHUS, ABMSATCA CyObeKkTaMy MHbIX NpoueaypHbIX NPaBOOTHOLIEHUA aAMWHUCTPATMBHO-MPABOBOW WK
rpakgaHcKo-npoLeccyanbHOM OTpacneBon NPUHaANEXHOCTH.

Ona Toro u4TOObl YCbIHOBNEHME COCTOsNoChb, pebeHOK [ormKeH MpOWTU npouedypy ydveta [JeTew,
ocTaBLUMxcs 6e3 noneyeHus poavTenen (CM. § 1 HacTosiLLen rnasbl).

CocTosiHMe 300poBbs pebeHka He BNUSeT Ha peanusauuio ero npasa >XWTb U BOCMUTbIBATbCA B CEMbE,
MO3TOMY YCbIHOBIEHbI MOryT BbITb 1 TAxenobonbHble AeTn. 3ayacTyto KaHanaaTaM B YCbIHOBUTENN OTKa3blBaloT
B YCbIHOBMEHWM CO CChINKON Ha Hanuune y pebeHka cepbesHoro 3abonesaHus. Takue OencTBMA npoTuBopedaT
3aKOHY.

Kangoupat B yCbIHOBUTENW, KaK 1 YCbIHOBISiIEMbIN, Takke obrnagaeT cneunanbHbIM NPaBOBbIM CTaTyCOM.
B cocTtaBe ero npaBocybbEKTHOCTM €CTb 0cobasd NpaBoBasi BO3MOXHOCTb - MpaBo ObiTb yCbiHOBUTENEM. Takas
BO3MOXHOCTb NpucyLla He BCEM (PU3MYECKMM Nuuam, a Nullb TeM, KTO OTBeYaeT YCTaHOBSIEHHbIM 3aKOHOM
TpeboBaHMAM, HasHayeHuMe KOTopbIX - obecnevnTb MPUHUMAeMOMy B CeMbl pebeHKy BO3MOXHOCTb
MONTHOLEHHOTO PMU3NYECKOr0, MCUXNYECKOrO, AYXOBHOIO 1 HPABCTBEHHOIO Pa3BUTUS.

Bonee TOro, 3akoHodaTtenb Aaxe yNoMUHAET O NPeuMyLLEeCTBEHHOM Npase Ha ycbiHoBMNeHue (n. 5 ct. 127
CK). Ero cybbektamu ABNSATCA POACTBEHHMKM pebeHka, a yCnoBMEM peanusauuyM 3TOro npasa BbICTyNaer,
pa3ymeeTcs, cobnioaeHne nHTepecoB pebeHka.

Jencreylollee 3akoHOOATENbCTBO MpeAbsaABnseT Hemano TpeboBaHWM K MWMYHOCTM KaHguaaTta B
ycbiHoBuTENM (cT. 127 CK). Takne TpeboBaHus cBS3aHbl C HannyMem y 6GyadyLliero ycbIHOBUTENS AOCTaTOYHOro
obbema npaBOCNOCOBHOCTM WU [eecrnocobHOCTM, C COCTOSIHMEM €ro  3[40pOBbs, C €ro  fIMYHOCTHBLIMM
(MOpanbHO-HPaBCTBEHHBIMUN) KAYeCTBaMU, a Takke C Tak Ha3blBaeMbIMW MaTepuanbHO-ObITOBBIMU YCIOBUSIMU
XM3HM ByayLero yceiHoBUTENS. Kpome Toro, 3anpeleHo OblTb YCbIHOBUTENSMW TEM rpaxgaHaMm, KOTopble He
npoLwnun cneumnanbHyl0 MCMXOMNOro-neJarornyeckylo M MpaBoOBYHO MNOArOTOBKY (3@ WCKIIOYEHMEM Gnunskux
POACTBEHHMKOB pebeHka, a TakKe fnul, KOTOopble SBMSAITCA MNU ABMASNNCH YCbIHOBUTENSMWM W B OTHOLLEHMM
KOTOPbIX YCbIHOBMEHME He ObiNo OTMEHEHO, M fuL, KOTopble SBASIOTCA WMW  SABNAMUCL  OMeKyHamu
(moneunTensamMu) geTen n KoTopble He BbINN OTCTPAHEHbLI OT UCMONTHEHUST BO3MOXEHHBLIX HA HUX 06S13aHHOCTEN).

CemeliHbIM KOOEKC AOoMyCKaeT U HEKOTOpble OTCTYMMEHUS OT XKECTKMX NpaBun 0 nogbope yCbIHOBUTEMNEN.
Tak, Hanpumep, OTYMMbI U Mayexu, YCbIHOBMSAKLLME NACbIHKOB UMW Nagyepuu, MOryT UMeTb MeHbLUMI 3apaboTok,
4yeM 3TOro TpebyeT 3aKoH, a Takke He 06A3aHbl MPOXOANTL CneunarnbHYH0 NOATOTOBKY AMS YCbIHOBNEHUS.

OcobblM TpeboBaHMEM K FIMYHOCTM YCbIHOBUTENS SBMSETCA YCOBME O pasHuue B BO3pacTe Mexay
YCblHOBUTENNEM W  YCbIHOBNAeMbIM pebGeHkoM. B cooTBeTCTBMM C  POCCUMICKMM  3aKOHOOATENbCTBOM
yCTaHaBnvBaeTCcs NnpefensHas MUHMMarnbHasa pasHuua B BO3pacTe Mexay YCbIHOBUTENEM U YCbIHOBMEHHbIM - 16
neT. 3TO NpaBuUIIO NPOANKTOBAHO rMaBHbIM CBOWCTBOM YCbIHOBEHWS - CXOACTBOM C POACTBOM NEPBOMN CTENEHM.

WcknioyeHust us Hero:

- He TpebyeTcs yyeTa pa3HuLbl B BO3pacTe Mpu YCbIHOBNEHUN pebeHka OTYMMOM (Mayexon), MOCKOSbKY
pebeHOoK NpoXXuBaeT CO CBOMM poauTeneM n pakTnyecku yxe obLiaeTcs ¢ OTYUMOM UNN Mavexow;

- M0 MPUYMHAM, MPU3HAHHBIM CYAOM YBaXWUTerbHbIMW, pasHuLa B BO3pacTe MOXeT ObiTb cokpalleHa. B n. 8
Ha3BaHHOro Bbiwe [locTaHoBneHus lMneHyma BepxoBHoro Cyga P® ot 20 anpensa 2006 r. N 8 cypam
pekomeHayeTCs paspeluaTb YCbIHOBMEHUE C pa3Huuen B Bo3pacte MeHee 16 net, ecnm pebeHOK ucnbiTbiBaeT
YyBCTBO MPMBSA3AHHOCTM K NuLy, XenawLwemy ero yCblHOBWTb, CYMTaeT ero CBOWM poauTenem M T.n., a
yCblHOBUTENb CMOXeT obecneunTb pebeHKy MonHoueHHoe dusmyeckoe, MCUXMYECKoe, [OYXOBHOE U
HpaBCTBEHHOE pa3BuUTMHe.

OpraHbl onekn n nonevmTenbCcTBa 0653aHbl Yepe3 CBOW OdumumanbHble caviTbl U cpeacTBa MacCOBOW
nHOpMaUMM MHOPMMPOoBaTb rpaxaaH O MOpPsSAKe YCbIHOBMEHWS U O AeTsAX, OocTaBlmxcs 6e3 nonevyeHus
poauTenen, KoTopble MOTyT BbITb YCbIHOBIEHbI, @ TAKKe BECTW NPUEM FpaXaaH, XXenarwLlnux YyCbIHOBUTL pebeHka
(neten) <1>.

<1> lNocTaHoeneHue MNpaBuTtensctea PP ot 29 mapTta 2000 r. N 275 (B peg. ot 10 cbeBpansa 2014 r.) "O6
yTBEepaeHun [NpaBun nepegayn geten Ha yCblHOBMEHWEe (YOOYEepeHWe) M OCYLLECTBREHUS KOHTpOns 3a
YCIOBUSIMU UX XKNU3HWU N BOCMIMTAHNA B CEMbSX YCbIHOBUTENEW Ha Tepputopun Poccunckon ®epepauum n MNpasun
MOCTaHOBKWN Ha y4YeT KOHCYIbCKMMM yypexaeHuamu Poccuiickon ®egepaunn geten, ABMASOWMXCA rpaxgaHamu



Poccuiickon ®efepaummn n yCbIHOBNIEHHbIX MHOCTPAHHBLIMW FpaXkgaHaMmu unu nuuammn 6e3 rpaxagadHctea” // CIIC
"KoHcynbTaHTlntoc".

Mopsaok ycbIHOBNeHUA BKtoyaeT B cebs cnegyowmne atansl:

1. Mogaya nuuoMm, Xenarwwmm YCbiIHOBUTE pebeHKa, 3asBfeHWst B OpraH OMneku M nonevmTenscrea Mo
MECTY CBOEr0 XMWTeNbCTBa C NPOCbOON AaTb 3aKioYeHne O BO3MOXHOCTU ObiTb yCbiHOBUTENEM. K 3asBneHuto
npunarawTcad OOKYMEHTbl B COOTBETCTBMM C MEpeyYHeM, YCTaHOBMeHHbIM M. 6 [NpaBun nepepaun geten Ha
YCbIHOBMNEHUE (YOOYEPEHNE) U OCYLLECTBIIEHNSI KOHTPOMS 3a YCMOBUSMW MX XU3HW U BOCMUTAHWUS B CEMbSX
yCblHOBUTENEN Ha Tepputopun Poccuiickon ®epepaumn.

2. O6cnepoBaHWe OpraHoOM OMEKM W MOMeYUTENbCTBa YCMOBUIW KWU3HW 3adBUTENss M NOArOTOBKA
3aKIH0YEHNS O BO3MOXHOCTU 3aaBuUTens ObiTb YCbIHOBUTENEM.

Yxe nocrne nomyvyeHusi Takoro 3aknioveHusl KaHauaat B YCbIHOBUTENW, CaMOCTOSTENbHO MNOMy4MBLUUIA
nHdopmaumo o pebeHke, KOTOPOro OH MOr Obl YCbIHOBUTb, BrpaBe obpaTutbCa B Cyd C 3asiBlieHMEM 00
YCbIHOBMEHUN (NMPU YCIOBUN, YTO MMEN MECTO (aKT NIMYHOro 06LLEeHMS 3TOro KaHguaarta ¢ pebeHKom).

Bmecte ¢ Tem pJewncTBylollee 3akOHOAATENbCTBO MpedycMaTpuBaeT BO3MOXHOCTb KaHougata B
YCbIHOBUTENN MOSTYyYNTb MHAPOPMALMIO O AEeTAX, KOTOPble MOTyT ObiTb YCbIHOBIIEHbI, U MOCETUTbL 3TUX AeTen no
MECTY NX HaXOXOEeHUS.

3. OOpalleHne kaHougatTa B YCbIHOBUTENM K pernoHanbHOMY unuM  defepansHOMy —onepaTtopy
rocygapcTBeHHoOro 6aHka o OeTax, ocTaBlmxcst 6e3 nonedeHuss pogutenen. B cooTtBeTctBMM C n. 4 cT. 5
depepanbHoro 3akoHa "O rocygapcTBeHHOM GaHKe JaHHbIX O AeTsAX, ocTaBluxca 6e3 nonevenuss pogutenen”
rPakgaHWH, XXenawLmn NpuHATL pebeHka Ha BoCnmnTaHue B CBOK CEMbIO, Cam NpeacTaBnsieT cBefeHnss o cebe
pervoHansHOMy nnu degepanbHoMy onepatopy. OnepaTop 6aHka AaHHbIX OCYLLECTBNAET OOKYMEHTUPOBaHWE
MHpopMaLMM O rpaxgaHax, XenawLwmx NpUHATbL AeTEN Ha BOCNUTaAHWE B CBOM CEMbM, B BUAE aHKETbI, B KOTOPOW
YKa3blBalOTCH Kak CBeAEHWs, OTHOCSALLMECH K NIMYHOCTU 3asiBUTENd, Tak U UHdopmaums o pebeHke, KOToporo
rpaxkgaHuH xernan obl NPUHATL Ha BOCMMTAHME B CBOK CEMBbLO (CT. 7 3akoHa).

4. MNopbop noaxoasawmx ons kaHgngata B ycbiHoBUTeNnun aeten. Onepatop 6aHka AaHHbIX, K KOTOPOMY
obpaTtunca KaHougat B YCbIHOBWUTENMW, OOIMKEH MPEeAOoCTaBWTb BCHO WMMEIOLLYHOCS Yy Hero uHdopMauui o
noaxoAaswmx ans 3assutens getax. Ecnu mHdopmaumsa o kakom-nvbo M3 geten ycTpamBaeT kaHauvpgaTta B
YCbIHOBMTENW, TO onepaTop 6aHka [aHHbIX O AETSX BblgaeT €My HanpaBfieHMe B OpraHusaumio, B KOTOPON
HaxoauTca pebeHok, Ansa ero nocelleHns. O npeacTosLem noceleHnn obsasaTenbHO crieqyeT yBeAOMUTb OpraH
OMneKn M MnonednTenbcTBa MO MecTy hakTMYeckoro HaxoxaeHuss pebeHka, ocTaBlierocsas 06e3 noneveHus
poauTenen.

5. MNocelleHne pebeHka n nuyHoe obuieHne ¢ Hum (n. 2 cT. 125 CK). B cootBetctBUMM c n. 12 [MpaBun
nepegaym geten Ha YCbIHOBIEHWE (yOo4yepeHue) U OCYLLEeCTBIIEHMS KOHTPONSA 3a YCMOBUMSAMU WX XWU3HU U
BOCMUTaHMSA B CEMbSAX YCbIHOBUTENEW Ha TeppuTopun Poccuinckon ®egepaunm kaHgmaaT B YCbIHOBUTENN 0653aH
NINYHO NO3HaKOMUTBLCHA C PEOGEHKOM U YCTAHOBUTb C HUM KOHTaKT, O3HaKOMUTBLCHA C JOKYMEHTaMU YCbIHOBNSEMOrO
pebeHka 1 NOATBEPAUTL B MMCbMEHHON hopme (hakT 03HAKOMITEHUSI C MEOULMHCKUM 3aKITOYEHUEM O COCTOSIHUM
300poBbs pebeHka <1>. EcnM yCTaHOBIEHNE KOHTakTa C pebeHKOM HEBO3MOXHO (B cCuiy ero Bo3pacta unu
COCTOSIHMS 340POBbS), 3TO TEM HE MEHEE HE ABMAETCH NPEnATCTBUEM K YCbIHOBIIEHWIO.

<1> MepgumumHckoe ocBUaEeTENBCTBOBaHNE pebeHka M Bbigaya 3akmioYeHUs O COCTOSIHUM €ero 340pOBbs
npoussBoaaTcs Ha ocHoBaHuu lNMpukasa MuHsgpasmeanpoma Poccun N 369, MuHobpasoBaHus Poccun ot 25
aekabps 1995 r. N 641 "O mMeguUMHCKOM OCBUAETENbCTBOBAHWM OETEW, NepefaBaeMblX Ha BOCMUTAHWE B
cembto" // CIC "KoHcynbTtaHTl ntoc".

6. OOpaweHne kaHoupgata B YCbIHOBUTENW B Cyg C 3asdBreHMeM 06 yCblHOBNEHWM u cypebHoe
paccMOTpeHne 3Toro 3asiBneHusi. PaccmoTpeHne gen o6 ycbiHOBNEHUM pebeHka Npou3BoANTCS CyAOM B nopsiake
0coboro NPoM3BOACTBA B COOTBETCTBUU C NpaBuiamMu, yctaHoBrneHHbIMu . 29 MK P®.

CynebHoe pas3bupartenbcrtBo Mo Aeny 0O YCbIHOBMEHUW HEe CBOAUTCS TOMbKO K MNPOCMOTPY CYAOM
npeacTaBneHHbIX 3asBuTenem [[okymeHToB. B coortBetctBUM ¢ n. 2 cT. 272 [TIK P® opraH oneku u
noneyMTenbCcTBa NPeAcTaBnseT cyay OononHuTenbHble cBeaeHus. bonee Toro, yyactue B cyaebHoMm 3acegaHum
npeacTaBuTeNen 3TOro opraHa (Kkak U camoro kaHguvgaTta B YCbIHOBMTENW, NPOKypopa, pebeHka, OOCTUriero
Bo3pacTta 14 net) obs3atenbHo. Cya MOXeT CYeCcTb HeobXoauMbIM MPUBMEYEHWE K y4acTUIO B 3TOM Jene wu
poautenen pebeHka, opyrMx 3anHTEpecoBaHHbIX ML, a Takke camoro pebeHka B Bo3pacTe oT 10 oo 14 net. 3tn
y4acTHUKM cygebHoro pasbupatensctBa MOryT coobWmMTb cydy B TOM 4YMCle U CBeAEHMS, MpensiTCTByoLmne
YCbIHOBMEHUIO.

7. F'ocypapcTBeHHasa perncTpaums yCbIHOBNEHMS Ha OCHOBaHUM BCTYMUBLLETO B 3aKOHHYHO CUITY peLUeHus
cyda B opraHe 3anucu akToB rpak4aHCKoro coctosiHusA. lopsaok npoBeAeHus rocyaapCTBEHHOW perncrpaumu
yCbIHOBNEHUs onpeaenseTcs rm. V degepanbHoro 3akoHa "O6 akTax rpaXgaHCcKoro coctoaHms".



Mpouenypa yCbIHOBMEHUS CBsA3aHa Takke C HEOOXOAMMOCTbI (MW LienecoobpasHOCTbIO) MOSyYeHUs
cornacusl Ha yCbIHOBIIEHME OT HEKOTOPbIX ML, @ UMEHHO OT:

- camoro pebeHka, gocturwero 10 ner;

- poautenewn pebeHka;

- OMEKYHOB (moneyvnTenemn), NPUMEMHbIX POAUTENEN, PYKOBOAUTENEN OpraHuM3auun, B KOTOPbIX HaXOAATCS
netn, octaBlumnecs 6e3 noneveHns poautenemn;

- cynpyra yCbIHOBUTENS.

OpHako w3 nonoxeHun c1. 129 - 133 CK P® cnegyer, 4To BO MHOMMX Cry4vasx BO3paXeHUs
nepeyvmcreHHbIX 1L, He ABNSATCA 6e3yCnoBHBIM NPENATCTBUEM K YCbIHOBIEHNO. OCOBEHHO BaXXHO onpeaenuThb,
B KaKmx criyvasx ans ycbiHOBreHus pebeHka He TpebyeTtca cornacue ero poautenein (ct. 130 CK).

Cornacue pogutens pebeHka Ha ero yCbIHOBIIEHUE MO COAEPKaHMNI0 MOXET ObITb ABYX BUOOB: C YKa3aHWeM
KOHKPETHOro KaHgugata B YCbIHOBMTENW unu 6e3 ykaszaHUsi KOHKPETHOro nuua. 3akoH ycTaHaBnuBaeT U
cneumarnbHble NpaBoBble (POPMbI, B KOTOpble TaKOe cornacue AOMKHO ObiTb OOnevYeHo: YCTHOe 3asiBrieHue,
CAENaHHOE B JIMYHOM MNPUCYTCTBMM BO Bpems cyaebHoro pasbupartenbcrBa; MUCbMEHHOE  3asiBIEHWE,
HOTapuarnbHO yOOCTOBEPEHHOE UMW 3aBEPEHHOE PYKOBOAUTENEM OPraHu3aumm, B KOTOPON HaxoauTcst pebeHok,
ocTaBwwuiica 6e3 noneveHus pogutenen, nnbo opraHoMm OMeKkM U MoneynTenbCTBa MO MECTy MpOoM3BOACTBA
YCbIHOBMEHMS pebeHka unm no MecTy XUTEeNbCTBa poanTeEnen.

Takum 00pa3oM, YCbIHOBINEHWE Kak OCHOBaHWE  BO3HWKHOBEHWUS CEMEWHbIX  MPaBOOTHOLLEHUI
npegctaensieT cobor pakTMyYeckMn cocTaB, BKMAOYalOWUA B cebA  pasnuyHble topuaudeckue  dakTol,
3aBepLUIALLNM U3 KOTOPbIX SIBNAETCA BCTYMMBLUEE B 3aKOHHYK cuiy cynebHoe pelueHne 06 YCbIHOBIEHWM,
HernocpeACcTBEHHO MNopoXxpalllee npaBa M 006S3aHHOCTM YCbIHOBUTENEW W YCbIHOBMEHHbIX. Bcsakoro popa
TpeboBaHMsl 3aKoHOAAaTEeNnbCTBa, COONIOOEHNE KOTOpbIX 00si3aTENbHO NPU  YCbIHOBMEHMM  (cornacue
onpefeneHHbiX Nnul, COCTOSIHWE 340POBbsS YCbIHOBUTENS, €ro MaTepuanbHOEe MOSIOXKEHWE U Np.), ABNSATCA
YCINOBUSIMW YCbIHOBIEHUSI.

YCbIHOBNEHME Kak hakTU4eCckMin coCcTaB UMeeT U nNpasornpekpallatoLiee 3HavyeHue (n. 2 ct. 137 CK).

MpaBoBbLlie nocneacTBuA ycbiHOBReHUA. Kak yxxe rosopunock, npaea U 0653aHHOCTU YCbIHOBUTENS ©
YCbIHOBMEHHOrO pebeHKa BO3HMKAIOT CO OHSA BCTYMMEHMS B 3aKOHHYK CUMY pelleHus cyaa 06 yCTaHOBIEeHWU
yCbIHOBMNEHUSA pebeHka. B TeveHne Tpex OHeW CO OHA BCTYMMNIEHMS B 3aKOHHYIO CWUIy Takoro pelleHus cyq
HanpaenseT BbINMUCKY U3 HEro B opraH 3arca Mo MeCTy BblHECEHUSA pelweHuda. [locne rocynapcTBEHHOM
pervcTpaunm yCbiHOBREHUs ObiBLUME poanTenu pebeHka yxxe He CMOryT Mnonyy4uTb OyGnukat cBMOETENbCTBa O
rocygapCTBEHHON perncTpauum poxaeHuss pebeHka n BoCrnonb30BaTbCA NpaBaMu, CBA3aHHbIMW C MATEPUHCTBOM
U OTLLOBCTBOM.

[MpaBoBble MNOCMEACTBUS YCbIHOBMEHWUS NpPeAcTaBnsaAwT cobow npexae BCEro KOMMIEKC npaB WU
obs3aHHOCTEN, coBnagawwmx ¢ pogutensckumn (. 12 CK). BaxHehwwum npaBoBbIM MOCNeACTBUEM
YCbIHOBMEHUSA ABMNSETCS BO3MOXHOCTb BOCMUTAHUA pebeHka 1 NMYHoro obweHunsa ¢ Hum. B cooteeTctBum ¢ n. 20
MpaBwn nepegayn geten Ha yCbIHOBMEHUE (YAOHYEPEHNE) N OCYLLIECTBIIEHMSI KOHTPOMS 3a YCIOBUSIMU UX KU3HUW U
BOCMUTaHMSA B CEMbSIX YCbIHOBUTENEN Ha TeppuTopun Poccunckonn Pepepaummn yCcbIHOBUTENM 00SA3aHbl NIMYHO
3abpaTtb pebeHka No MeCTy ero XuTenbcTBa (HaxXOXAeHUs) MO NPeAbSBEHNN NacnopTa UM MHOTO [AOKYMEHTA,
YOOCTOBEPSIOLLErO NIMYHOCTb YCBIHOBUTENS, U PELLEeHNsT cyaa.

YCbIHOBUTENMW HE TONBKO UMEIT NPaBo 1 00s3aHbl BOCNUTLIBaTb pebeHka, HO U HECYT OTBETCTBEHHOCTb 3a
€ro BocnutaHue u passuTne, 0683aHbl 3a60TUTLCA O €ro 340poBbe, (PUBNYECKOM, MCUXUYECKOM, OYXOBHOM WU
HpaBCTBEHHOM pa3BuTUW. Bbonee TOro, Mx npaBo Ha BOCMUTAHWE YCbIHOBMEHHOrO pebeHka sBNsSeTcs
npenmyLecTseHHbIM (cT. 63 CK).

YcblHOBUTENM 0053aHbl cogepkaTtb pebeHka, obecneuntb nonyyYyeHne pebeHKOM OCHOBHOro obuero
0o6pa3oBaHus 1 C y4ETOM €ro MHEHUS MMEIT NpaBo Bbibopa 06pa3oBaTenbHON opraHn3auum n opmMbl 0byveHnst
00 nony4vyeHust pebeHKoOM OCHOBHOro oOuwero obpasoBaHusl. YCbIHOBUTENM UMEKT MNpaBo U 00si3aHbl
OCYLLECTBNATb 3alMTy NpaB W WHTEPECOB YCbIHOBMEHHOrO pebeHKka, OHU SABMSATCSA €ro  3aKOHHbIMU
NpeacTaBUTENSIMA 1 BbICTYNAOT B 3aLLUTY €r0 NPpaB U MHTEPECOB B OTHOLIEHWUSIX C JOOLIMU (DU3NYECKMMU 1
IOPUAMYECKMMM NULLAMN, B TOM YKCNEe B cydax, 6e3 cneumanbHbIX MONTHOMOYUA. Kak 1 poautenu, yCbIHOBUTENM
BrpaBe TpeboBaTb Bo3BpaTa pebeHka oT foboro nuua, yaepXxmeatoLero eroy ceba He Ha OCHOBaHWM 3aKoHa
WM HEe Ha OCHOBaHuKM cygebHoro pelueHus. [MOCKONMbKY YCbIHOBMEHME MO MOCMAEACTBUSIM NpUpaBHMBAETCA K
poACTBY NEPBOM CTENEHN, MEXAY YCbIHOBUTENSAMU N YCIHOBMEHHLIMM 3anpeLeHbl 6paku (cT. 14 CK).

Oco6eHHOCTb NpaBOBbLIX NOCNEACTBUIA YChIHOBIEHUS (KaK, BIPOYEM, U NPaBOBbIX MOCMEACTBUA POXOEHUS
pebeHka) COCTOUT B TOM, YTO BO3HMKAIOT CEMEWHbIE CBSI3N MeXAY YCbIHOBMEHHLIMU OETbMW, a Takke UX
NMOTOMCTBOM, C OHOW CTOPOHbI, U YCLIHOBUTENAMU U UX POACTBEHHUKAMMU, C APYro CTOPOHbI. Takum 06pasom,
YCbIHOBUTESb CBOUMW OENCTBUSIMU, BHE 3aBMCMMOCTU OT XKENaHus, HanpMMep, CBOMX poauTenen, co3gaeTt Ans
HUX HOBbIE CEMEWHbIE Y3bl.

BwmecTe ¢ TeM noMrMo 06LWMX NOCNeACTBUIA YCbIHOBIIEHNS, BbiTEKAOWUX U3 €ro npupoabl, MOryT UMETb
MECTO U1 creymnarnbHble, B TOM Yuche:



1) nsmeHeHne umeHu, otyecTBa u pamunum pedeHka (ct. 134 CK);

2) U3aMeHeHuWe AaTtbl U MecTa poXxaeHus ycbiHoBneHHoro pebeHka (ct. 135 CK);

3) 3anucb yCbIHOBUTENEN B Ka4eCcTBe poAanTENei YCbIHOBIIEHHOTO pebeHka (cT. 136 CK);

4) coxpaHeHue npaB n 0693aHHOCTEN KPOBHOIO pOAUTENS.

MepBble Tpu NnocneacTBus, pasyMeeTcd, NPUMEHAIOTCHA B Lendx obecneveHns npegycMoTpeHHown cT. 139
CK P® TaiHbl yCbIHOBMNEHNUS.

YeTBepToe nocrnencTBue npeacraBnsgeT cobow UCKMOYeHVWe M3 npaBuna, B COOTBETCTBMU C KOTOPbIM
peweHve cyga o6 YCbIHOBMEHUW MpeKpallaeT INUYHble HEMMYLLECTBEHHbIE W MMYLLECTBEHHblIE MpaBa
YCbIHOBMEHHbBIX AEeTeN MO OTHOLUEHWIO K CBOMM poauTensiM (CBOMM POACTBEHHMKaM) u ocBoboxgaeTr umx oT
cooTBeTCTBYOWMUX 0653aHHOCTEN. Hago nuwb 3amMeTuTb, YTO poguteny pebeHka Mornm yTpatuTb CBOM MpaBa U
[0 ero yCbIHOBMNEHWS, HanNnpMMmep, BCNeACTBUE NULEHNS X POAUTENbCKUX MpaB.

CoxpaHeHue npaB 1 0683aHHOCTEN KPOBHOIO poanTENs NPUMEHSAETCS N0 OCHOBAHUAM, NPeayCMOTPEHHbIM
n.3un4cr. 137 CKPo.

OTMeHa ycblHOBReHuA. 1o gencTByoLeMy 3aKOHOAATENbCTBY YCbIHOBMEHUE HE MOXET ObiTb MPU3HAHO
HegencTBUTENbHbIM. OHO MOXET BbIThb NMLLIL OTMEHEHO.

OTMeHa yCbIHOBIEHUS nNpeacTaBnsaeT cobon npaBonpekpallaLL i PUANYECKUA (akKT, KOTOPbIA MOXET
UMeTb 1 NPaBOBOCCTaHaBMNMBalLwee 3HavyeHne. [leno B TOM, 4YTO MpM OTMEHE CyAOM YCbIHOBMEHus pebeHka
B3auMHbIe NpaBa U 0693aHHOCTU YCbIHOBIEHHOro pebeHka u ycbliHOBUTENEen (POACTBEHHUKOB YCbIHOBUTENEN)
npekpawjalTcs, a B3auMmHble npaBa W o06s3aHHOCTM pebeHka W ero poautenen (ero pPoACTBEHHWKOB)
BOCCTaHaBMMBalOTCA NULWb TOr4a, Koraa aToro TpedyoT nHTepeckl pedbeHka. MoMeHTOM npekpalLeHnsi NpaBoBOM
CBS13U "YCbIHOBUTESb - YCbIHOBMEHHbIN" (M BO3MOXXHOIO BOCCTAHOBIIEHUS CBA3M "poauTenb - pebeHok") siBnsietcs
BCTYMMEHNE B 3aKOHHYIO cuny cyaebHoro peweHns 06 oTMeHe YCbIHOBIEHNS.

OTMeHy yCbIHOBMNEHMSI He cregyeT CMelwuBaTb C fUWeHMeM pOoAMTENbCKkuX npasB. B oTHoweHun
YCbIHOBUTENEN HEBO3MOXHO HU NULLEHNE, HU OrpaHMYeHne poauTenbckux npas. B ogHom u3 cnydaeB nocne
oToOpaHus y ycbiHOBUTENen pebeHka B nopsigke, npegycMoTpeHHoM cT. 77 CK PO, k ycbiHOBUTENsIM Obin
NpeabsaBIeH UCK O NULIEHUMN WX poauTEnbCKMX npaB. ADGCypOHOCTb cuTyaumu 3akmniouvanacb B TOM, YTO CyAd
OrpaHu4mn yCbiHOBUTENEN B NpaBax, COo34aB TEM CaMbiM Ha HEKOTOpPOE BpeMs HeonpedeneHHyl MpaBOBYHO
cutyaumto. B TeyeHne p[OnuTenbHOro BpPEMEHW YCbIHOBMTENW, He yTpaTuB CBOEro cratyca, He WMenu
BO3MOXHOCTU BMAETLCS C pebeHKoM, Y4TO Aano um nosod obpatutbca B EBponerickmii cyg no npaBam YenoBeka ¢
nckom k Poccu